
r,. .~,
{~

COMMONWEALTH OF' MASSACHUSETTS

APPEALS COURT

MIDDLESEX COUNTY 2014 SITTING

NU. 2014-P-1804 SJC-11957

COMMONWEALTH OF MASSACHUSETTS,

v.

DAISY OBI,

APPELLEE,

APPELLANT

ON APPEAL FROM A JUDGMENT OF MIDDLESEX DISTR7=CT COURT

BRIEF OF THE APPELLANT

FOR THE APPELLANT

KIMBERLY M. PETEP.SON, ESQ.
BBO No. 629759
LAW OFFICE OF JAMES M. PE`T'ERSON
314 MAIN S`l'REET, SUITE 104
WILMINGTON, MA 01887
TEL: (978) 658 -3216
E-MAIL:
kmpeterson.esq@gmail.com



TABLE OF CONTENTS

PAGE

TABLE OF AUTHORITIES iii

ISSUES PRESENTED 1

STATEMENT OF THE CASE

Prior Proceedings 1

Statement of Facts 3

Justir_e Paul Yee's Prior Court Involvement 5
with Dr. Obi and Ms. Suliman

Jury pool and selection process 6

Sentencing 7

Defense Counsel's Subsequent Post-Trial Motions 11

ARGUMENT

I. THE JUDGE'S DENIAL OF THE DEFENDANT'S 13
PREEMPTORY CHALLENGE OF A JUROR DEPRIVED THE
DEFENDANT OF HER RIGHT TO A FAIR AND IMPARTIAL
JURY UNDER THE SIXTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION, AND UNDER
ARTICLES 12 AND 29 OF THE DECLARATION OF RIGHTS
OF THE MASSACHUSETTS CONSTITUTION.

II. THE JUDGE'S FAILURE TO RECUSED HIMSELF CREATED 20
A BIAS THAT DEPRIVED THE DEFENDANT OF A FAIR
TRIAL.

III. THE JUDGE IMPOSED AN UNCONSTITUTIONAL SENTENCE 25
AND PROBATIONARY TERMS UPON THE DEFENDANT.

A. The condition that Dr. Obi respect the 27
rights of people of the Muslim faith is
overly broad and unconstitu~ionally vague.

B. The condition that Dr. Obi learn about 28
the Muslim faith and people burdens Dr.
Obi°s free exercise of religions



C. The condition that Dr. Obi disclose 32
her misdemeanor conviction .and civil
restraining orders issued against her
to potential tenants deprives Dr. Obi
of her right to possess and protect
her property.

CONCLUSION

CERTIFICATION; CERTIFICATE OF SERVICE 37

RECORD ADDENDUM

STATUTORY ADDENDUM

ii



TABLE OF AUTHORITIES

Cases Page

Commonwealth v. Adkinson, 21, 22
442 Mass. 410 (2004)

Commonwealth v. Burnett, 15
418 Mass. 769 (1994)

Commonwealth v. Bourgeois, 18
391 Mass. 869 (1984)

Commonwealth v. Burns, 18, 19
43 Mass. App. Ct. 263 (1997)

Commonwealth v. Bynoe, 28
85 -Mass. App. Ct. 13 (2014)

Commonwealth v. Campbell, 20
5 Mass. App. Ct. 571 (1977)

Commonwealth v. Carleton, 16, 17, 18
36 Mass. App. Ct. 137, (1994),
affirmed 418 Mass. 773 (1994)

Commonwealth v. Coyne,- 21
392 Mass. 599 (1977)

Commonwealth v. Curtiss, 15, 16
424 Mass. 78 (1979)

Commonwealth v. Eddington, 22
71 Mass. App. Ct. 138 (2008)

Commonwealth v. Fryar, 16
414 Mass. 732 (1993), S.C.r 425 Mass. 237 (1997)

Commonwealth v. Cogan, 20, 21, 22
389 Mass. 255 (1983)

Commonwealth v. Goodreau, 21
442 Mass. 341 .(2004)

Coi~unonwealt.h v. Green,
420 Mass. 771 (1995)

iii



Commonwealth v. Ira I, 21
439 Mass. 805 (2003)

Commonwealth v . Jackson, 2 6
369 Mass. 904. (1976)

Commonwealth v. Lally, 28
55 Mass. App. Ct. 601 (2002)

Commonwealth v. LaFrance, 33
402 Mass. 789 (1988)

Commonwealth v. Lapoint, 33
435 Mass. 45.5 (2001)

Commonwealth v: Molino, 25
411 Mass. 149.(1991)

Commonwealth v. Morgan RV, 20, 22
84 Mass. App. Ct. 1 (2013)

Commonwealth v. O'Connor, 21
7 Mass. App. Ct 314 (1979)

Commonwealth v. Pilce, 25, 26, 32, 33, 34
428 Mass. 393 (1998)

Commonwealth v. Power, 25, 26, 27, 33
420 Mass. 410 .(1995)

Commonwealth v. Rodriguez, 17
431 Mass. 804 (2000)

'Commonwealth v. Rousseau, 26, 33
465 Mass. 372 (2013)

Commonwealth v. Roche, 14, 15
44 Mass. App.. Ct. 372 (1998)

Commonwealth v. Sanchez, 25, 26
405 Mass. 369 (1989)

Commonwealth v. Soarer, 13, 14, 15, 16, 1Z, 18, 19
377 Mass. 461 (1979)

Commonwealth v, Suzi, 13
394 Mass. 784 (1985)

iv



Commonwealth v. Vann Long, 13, 14, 19
389 Mass. 552 (1983)

Commonwealth v. Wood, 14, 15, 19
377 Mass. 461 (1979)

Attorney General v. Desilets, 30, 31
418 Mass. 316 (1994)

Cox v. Miller, 30
296 F.3d 90 (2nd Cir. 2002)

Dennis v. United States, 14
339 U.S. 162 (1950)

Haddad v. Gonzalez, 21, 22, 24
410' Mass. 855 (1991)

Irwin v. Dowd, 13
366 U.S. 717 (1961)

Kennedy v. Justice of the Dist. Ct. of Dukes County, 22
377 Mass. 461 (1979)

Kerr v. Farrey, 29, 30
95 F.3d 472 (7th Cir. 1996)

Lawrence Savings Bank v. Levenson, 21
59 Mass. App. Ct. 699 (2003)

Lee v. Weisman, 29, 32
505 U.S. 557 (2002)

Lena v. Commonwealth, 21
369 Mass. 571 (1976)

Parenteau v. Jacobson, 22, 24, 25
32 Mass. App. Ct. 97 (1992)

Rasheed v. Commissioner of Correction, 31
446 Mass. 463 (2006)

Wainwright v, Wittf 14
469 UeS. 412 (1985)

v



Statutes and Other Authorities: Page

Ancendments to the United States Constitution:
First 27, 29

Fourth 27

Fifth 20, 27

Sixth 12, 20

Eighth' 26

Fourteenth 12, 20, 27

Articles of the Massachusetts Declaration of Rights:
One 27, 33

Two 27

Twelve 12, ,14, 20

Twenty-Six 26

Twenty-Nine 20

M.G.L, c. 6, X172 34

M.G.L, c. 209A, ~7 1

M.G.L. c. 211B, ~9 24

M.G.L. c. 234, X28 13

M.G.L. c. 265, ~13/A (a) 1

M.G.L. c. 265, X37 33

M.G.Z, c. 276, X87 25

42 U.S.Ce §1981 33

S.J.C. Rule 3:09, Canon 3 (E) (1) 20

vi



ISSUES

I. Was Obi's constitutional right to a fair and

unbiased jury denied when the judge denied her use of

a peremptory challenge against a juror who was not a

member of a discrete group?

II. Should the trial judge have recused himself from

presiding over Obi's trial where his bias toward Obi

deprived her of her Constitutional right to a fair

trial?

III. Was Obi deprived of her right to fair sentencing

because of the judge's bias and .the unconstitutional

probationary terms ordered upon her?

STATEMENT OF THE CASE

On April 28, 2012 Dr. Daisy Obi ( "Dr. Obi", "the

defendant") was arrested and charged with one (1)

count of violating an abuse prevention order, in

violation of M.G.L, c. 209A ~7, and one (1) count of

assault and battery in violation of M.G.L. c. 265,

~13/A (a) .1,2 (R.2, 7, 8 -10) .

1 For purposes of this brief, the record appendix is
referred to as "(R.[pg])" and is reproduced post.
The transcript of the trial is referred to as
"(Tr1.[pg]). The transcript of the sentencing
hearing is referred to as " (Tr2 . [pg]) . " The
transcript of the hearing is referred to as
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On August 21, 2013 Dr. Obi was placed on pre-

trial probation until February 19, 2014 with

conditions that she not contact the victim or her

family. (R.3-4). On November 15, 2013, pre-trial

.probation was revoked and the Case was put back on the

trial list. (R.4). A jury trial was held in the

Somerville District Court on April 23, 2014. (R.3-4).

The jury returned a verdict of guilty against Dr. Obi

on the charge of assault and battery. (Tr1.138; R.3-

Dr, Obi was sentenced to two (2~ years in the

House of Correct-ion, six (6) months to serve with the

balance suspended until June 2, 2016. (Tr2.9-11;

R.3,5). As part of her probationary conditions, the

court ordered Dr. Obi to respect the rights of all

people, respect the rights of people of the Muslim

faith, and learn about the Muslim faith by enrolling

and attending an introductory course on Islam.

(Tr2.9-10; R.5). Dr, Obi was also ordered to give a

written disclosure to all future prospective tenants

of any property she may own and to state on the

2 The violation of abuse protection order was
dismissed at the Commonwealth's request prior to
trial. (Tr1.10P R.2).



disclosure the following: "that Daisy Obi has been

convicted of assaulting a tenant in the past, and has

had several harassment prevention orders issued

against her by the Court in the past." (Tr2.10-11;

R.5.)

On June 3, 2014 Dr. Obi filed her Notice of

Appeal, Motion to File Appeal from Sentence Late,

Motion to Stay Sentence, and Motion to be Resentenced.

(R.l, 5-6, 13-16). On June 10, 2014, the Court

allowed Dr. Obi's Motion to File Appeal from Sentence

Late, and denied her Motions to Stay Sentence and to

be Resentenced.. (R. 6).

On July 11, 2014, Dr. Obi filed a Motion to Stay

Sentence in the Appeals Court (No. 2014-J-279). On

July 17, 2014, the Appeals Court allowed Dr. Obi's

Motion to Stay Sentence. This case was entered in

this Court on November 20, 2014.

STATEMENT OF FACTS

According to Gilhan Suliman's testimony at trial,

on August 28, 2012, Dr. Obi pushed her down the stairs

of the apartment building where both women resided.

(Tr1. 57-58) Dr. Obi is the owner and landlord of 63

Pinckney Street, Somerville, Massachusetts. (Tr1.43,

78). She lives on the second floor. (Tr1. 44). She
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is over 70 years old, and has been a landlord for

almost twenty years. (Tr1. 78, 93). She is an

ordained minister. (Tr1. 80-81).

Ms. Suliman moved into the third floor apartment

on April 1, 2012. (Tr1.43). She lived there with her

husband and five children. (Tr1. 43). Over the

course of her tenancy, Ms. Suliman had numerous people

come live in the apartment, as well as stay there

while she and her family were away. (Tr1.44, 64, 80,

100-101). Dr. Obi complained to Ms. Suliman numerous

times about the noise-and served her with a notice to

quit because the numerous people that lived there

violated the terms of the lease. (Tr1.80, 84, 95,

108-109): Ms. Suliman claimed Dr. Obi tried to raise

her rent because the increase water use in her

apartment increased.- (Tr1.64). Ms. Suliman testified

she contacted Dr. Obi numerous times claiming there

was no heat or electricity. (T_r1. 46-47, 48, 52, 64).

She called the police numerous times to complain about

Dr. Obi. (Tr1.54, 64, 93-94). She also claimed Dr.

Obi used disparaging remarks about her Muslim faith on

two prior occasions. (Tr1. 49, 51).

Ms. Suliman testified that on August 28, 20.2, at

9:20 A.M. she was coming up the stairs in the
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apartment building when Dr. Obi confronted her.

(Tr1.57). Ms. Suliman claimed Dr. Obi asked her why

she was ringing her doorbell and began harassing her.

(Tr1. 57). Ms. Suliman claimed she tried to explain

to Dr. Obi that it was not her. She claimed it was

the gas company doing work on the street, and that

they had rung her bell. (Tr1.57), She testified Dr.

Obi pushed her down the stairs, and she fell, hitting

her face on the railing. (Tr1.57-58). She claimed to

suffer a cut lip and tear. in her ligament. (Tr1. 57-

58). No medical records were introduced. Ms. Suliman

claimed Dr. Obi went back into her apartment and she

called the police. (Tr1.58).

Dr. Obi denied the incident happened. (Tr1.86,

99). She testified she was inside her apartment

praying when she heard a knock at the door, answered

the door to the police, and she was arrested for this

incident. (Tr1.86-87). Dr. Obi denied making anti-

Muslim statements. (Tr1.96).

Justice Paul Yee's Prior Court Involvement with
fir. Obi and Ms. Suliman

On January 17, 2013, Justice Yee extended

restraining order 1210 RO 410 for one year against Dr.

Obi with Ms. Suliman as the plaintiff. (R.8-10).
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On April 8, 2103, Justice Yee issued a Small

Claims judgment against Dr. Obi in favor of Ms.

Suliman for a security deposit in the amount of

$2,162,52 regarding 63 Pinckney Street, Somerville.

(R.11). On April 25, 2013, Justice Yee increased that

judgment to $9,173.70. (R.12).

Jury pool and selection process

The case was tried before a jury on April 23,

2014 with Justice Paul Yee presiding. (Tr1.3; R.3).

During empanelment, defense counsel used his

~ peremptory challenge for juror number two. (Tr1.21).

.The clerk excused that juror. (Tr1.21). The

Commonwealth noted for the record that Ms. Suliman and

the juror were both wearing headscarves.. (Tr1.21).

The Commonwealth asked the Court to confirm it was not

for any "unjust reason." (Tr1. 21-22). There was no

indication of a religious preference in the juror's

questionnaire. (Tr1.22).3 The judge asked defense

counsel if he was basing his peremptory challenge on

the juror's religion. (Tr1.22). Defense counsel

It is the practice of the Somerville District
Court to distribute copies of the juror questionnaires
to the parties, have the parties return the
questionnaires, and then destroy the questionnaires.
Juror number two's questionnaire was destroyed in the
Somerville District Court's usual course of business.



answered, "Absolutely not, your Honor." (Tr1.22).

Defense counsel believed the juror would be

sympathetic to the alleged victim. (Tr1.24). The

judge demanded a reason from defense counsel, assumed

it was religion based, and sat the juror over defense

counsel's objection. (Tr1.24). No voir dire was

conducted to ascertain the juror's religious

affiliation or her potential bias, nor were counsel

allowed to question her. (Tr1.24). Defense counsel

objected to the jury selection. (Tr1.23-26).

Juror number two was made foreperson of the jury

by the judge. (Tr1.127). During deliberations, two

questions were sent to the judge, written and signed

by the foreperson. (Tr1.132, 134; R.4).

Sentencing

Sentencing was addressed immediately after the

verdict. (Tr1.139). The Commonwealth requested two

years probation, with anger management counseling, no

contact with Ms. Suliman, and abide by the harassment

prevention order that was in place.. (Tr1.139).

Defense counsel recommended probation for six months

to a year. (Tr1.142).

The judge then said,
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I'm looking at her record, and she's appeared
before me, personally, several times. And
(indiscernible) charges (indiscernible) harassment
prevention charges. And looking at her record, it's
not Ms. Suliman. She has problems 'with people in
general.

I'm looking at her record. It's all in apartment
three at 63 Pinckney Street. So in July of 2011, it
was Judy Wy (phonetic) taking out a 258E. In June of
2012, it was Ms. Suliman. After Ms. Suliman left, new
people moved into apartment three.- In October of
2013, Zewis ,Andrew Hoss (phonetic) and Katherine
Andrewson (phonetic) took out harassment prevention
orders against her, and they're still in existence,
until September 2014.

So it's- not the tenant from hell. It is the
landlord from hell. Does Ms. Obi have mental health
problems?"

MR. RUBINSTEIN: Not that I'm aware of, your Honor.

(Tr1.143).

The judge then ordered a mental health evaluation

under Chapter 123, ~15B for an aid in sentencing.

(Tr1.144). The judge went on to say:

I want to know her mental status. I want to know
why she's harassing people when they live at her
apartment. And it's not just Ms. Suliman. What she's
called Ms. Suliman is inexcusable (sic). It's
criminal and that's why she's (indiscernible).
(Tr1,144).

Sentencing was continued to June 2, 2014.

(Tr2.1). At the sentencing hearing, the Commonwealth

changed its position on its sentence recommendation;

and left "it to the Court` s judgment ~~rhetlzer probation

was suitable." (Tr2.3). Defense counsel argued to
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the court that Dr. Obi has been a minister for over

ten years, graduated from Princeton and divinity

school, had no record, and is a permanent resident of

the United States. (Tr2.3-4). He also presented a

letter to the court from Dr, Obi's doctor stating she

did not have a history of mental illness or

aggression. (Tr2.4-5). Defense counsel asked for

probation for eleven months.. (Tr2.5).

Before sentencing, the judge stated the

following:

... and this is for the record, I was really struck

by the victim's testimony, Ms. Gilhan Suliman, that

prior of this incident Ms. Obi was yelling at her in

May and screaming that Muslims need to be in hell.

That Muslims are wicked people. That was said, to her

and her children. This is in May, three months before

this alleged incident. It just seems to me somewhat

out of character and then, again, in June of 2012, Ms.

Obi is yelling and at Ms. Suliman's children,

screaming that they`re wicked children, that they're

evil since they're Muslim and clearly Ms. Suliman is

Muslim. She does wear the cover over her head. She

practices the Muslim faith.

It seems to me a woman of God would be respectful

of another human being who is made in God's lil~eness.

But she did not ... (Tr2. 6) .

The judge also stated:

Ms. Obi knew that when she shoved this person

that she disrespected so deeply, and because this

person did not leave her apartment. That's the way I

see this matter. (Tr2.7).

So, I did want to note if there was some organic

or some underlying illness that would mitigate her
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behavior, and I don't see that. It seems that this is

just an evil deed on your part, and that's how I treat
someone who disrespects another human being.
Dis "respects another human being that she would push
someone to cause them serious bodily injury or death.

It`s a very serious matter. It's not a shove.
(Tr2.8).

The judge explained his sentence adhered to the

four goals in sentencing. He stated:

I do not want to see you back in this Court,.
because another tenant has taken you to Court, all
right. Three different tenants have taken you to
court on harassment prevention orders. ... You're
harassing these people and its continuous. There's
existing harassment prevention orders against you now,

contrary to what you told Mr. Simon ( ?) this has to
stop. This has to stop, and it will stop. All right.

It will stop even though you claim to be a woman of
God, all right. It has to stop. (Tr2.8-9).

The judge then imposed a sentence of two years in

the house of corrections, six months to serve, balance

suspended for two years. (Tr2.9; R.5). The judge.

ordered Dr. Obi obey all discrimination and

landlord/tenant laws. He instructed her if probation

found out there was another case pending against her

from a tenant, it would be a violation of her

probation. (Tr2.9). He gave further conditions:

You have to respect the rights of people. You

have to respect the rights of people of the Muslim
faith. You have to respect all people. A11 right.
That's the message I'm sending out to you._ That is

the message that I'm sending out to the community.
A11 right. Even you, wanting to be a person of God,

have to respect for all people. (Tr2.9-10).
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Second condition is that I do want you to learn
about the Muslim faith. I want you to learn about the
Muslim faith. I want you to enroll and attend an
introductory course on Islam, All right. I want you'
to at Harvard Divinity School when you went, the
Harvard extension, or you can go to the Islamic
Society of Boston here in~Cambridge. All right. You
have to give. some kind of written documentation to the
probation that you have in fact done that. I do want
you to understand people of the Muslim faith, and they
need to be respected. They may worship Allah, a God
that's different from you, but they need to be
respected. (Tr2.10).

... I do also want you to do a written disclosure
for all prospective tenants for you yourself and for
your broker, whether or not you have any legal or
beneficial interest of any rental property the
following: that Daisy Obi has been convicted of
assaulting a tenant in the past, and has had several
harassment prevention orders issued against her by the
Court in the past. (Tr2.10).

There has to be a written disclosure to every
tenant that you rent property to. I cannot take away
your rental property, but any tenants or perspective
tenants that are renting need to know the type of
person you are. That you have been assaultive in the
past, and that you have been violated of tenant rights
in the past, people need to know that if they wish to
rent from you. You can still rent, but if you do not
give a written disclosure and we find that out, that's
a violation on your probation, all right. (Tr2.11).

Defense Counsel's Subsecruent Post-Trial Motions

Subsequent to trial, defense counsel filed and

argued Dr. Obi's motion to be resentenced by another

judge. (Tr3.4; R.4,13-16). He argued the judge

should have recused himself prior _to trial because he

presided over other matters involving Dr. Obi, gave

the appearance he was bias and impartial, relied on



improper considerations when sentencing Dr. Obi, and

treated the assault and battery charge as a hate

crime. (Tr3.4-5; 10-11). The judge stated:

I took into consideration -- and Ms. Obi was the
one raised it, that the victim was the tenant from
hell; and I had to correct the record that Ms: Obi was.
incorrect and she was, in fact, the landlord from hell
because of all the harassment protection orders that
came not just from this victim but from other tenants
past and present." (Tr3.12).

The judge stated he imposed the sentence because

of Dr. Obi's prior anti-Muslim statements. (Tr3.13).

THE COURT: I can consider uncharged conduct also.
That's part of the consideration (indiscernible) this
.woman of the Muslim faith, Islamic faith
(indiscernible) pushing down a flight of stairs. I
also (indiscernible).

MR. RUBENSTEIN: I don't believe that that was before
the Court. She certainly wasn't charged with it. The
harassment prevention order was dismissed, your Honor.

THE COURT: Right, I dismissed that (indiscernible).

MR. RUBENSTEIN: I agree with you, --

THE COURT: So what is this?

MR. RUBENSTEIN: -- but I don't believe it was a
proper consideration in sentencing in this case. On
the day in question there was no allegation that she
made any kind of statement that could be taken as
anti-Muslim. This was a simple shove.

THE COURT: I just disagree with you there, .and this
is part of the reason she received the sentence she
received. (Tr3.13).

The motion was denied. (Tr3.17; R. 6).
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A~RGTJMENT

I . THE JUDGE'S DEI~TIA.L OF THE DEFENDANT° S PREEMPTOEtY
CHALLENGE OF A JUROR DEPRIVED THE DEFENDAN'~ OF
HER RIGHT TO A FAIR AND IMPARTIAL JURY UNDER THE
SIXTH AND FOURTEENTH AMENDMENTS TO TEiE UNITED
STATES CONSTITUTION, AND UNDER ARTICLES Z2 AND 29
OF THE DECLARATION OF RIGHTS OF THE MASSACHUSETTS
CONSTITUTION.

Article l2 and the Sixth Amendment, applied to

the States through the due process clause of the

Fourteenth .Amendment, guarantee the right of a

criminal defendant to a trial by an impartial jury.

- Commonwealth v. Vann Long, 419 Mass. 798, 801-802

(1995); Commonwealth v. Soares, 377 Mass. 461, 478-480,

cent. denied, 444 U.S. 881 (1979). "The failure to

grant a defendant a fair hearing before an impartial

jury violates even minimal standards of due process."

Commonwealth v. Susi, 394 Mass. 784, 786 (1985),

citing Irvin v. Dowd, 366 U.S. 717, 722 (1961). The

presence of even one juror who is not impartial

violates a defendant's right to trial by an impartial

jury. Commonwealth v. Vann Long, 419 Mass. at 802.

Pursuant to M.G.L, c. 234, X28, the trial judge makes

the initial determination whether a juror "may not

stand indifferent." This Court affords the trial judge

a large degree of discretion in the jury selection

process.. Id. In exercising discretion in determining

13



possible juror bias, however, the "trial court must be

zealous to protect the rights of an accused."

Commonwealth v. Vann Long, 419 Mass. at 803, quoting

Wainwright v. Witt, 469 U.S. 412, 430 (1985), and

Dennis v. United States, 339 U.S. 162, 168 (1950). In

this case, the judge's failure to conduct even a

minimal line of questioning with the juror violated

the defendant's right to trial by an impartial jury.

The purpose of peremptory challenges is to aid in

assuring the constitutional right to a fair -and

impartial jury. Commonwealth v. Green, 420 Mass. 771,

776 (1995); Commonwealth v, Roche, 44 Mass. App. Ct.

372, 379 (1998). "Traditionally, the latitude allowed

in the exercise of peremptory challenges is wide: 'The

essential nature of the peremptory challenge is that

it is one exercised without a reason stated, without

inquiry acid without being subject to the court's

control, "' Commonwealth v. Wood, 389 Mass. 552, 560

(1983), quoting from Commonwealth v. Soares, 377 Mass.

at 484. The exercise of a peremptory challenge is not

without limitation because Article 12 of the

Declaration of Rights does not allow "the use of

peremptory challenges to exclude prospective jurors

solely by virtue of their. membership in, or

14



affiliation with, particular, defined groupings in the

community." Commonwealth v. Wood, 389 Mass, at 560

(1983), quoting from Commonwealth v. Soares, 377 Mass.

at 486. The exercise of certain peremptory challenges

may be challenged and thus come under the scrutiny of

the trial judge. Commonwealth v. Roche, 44 Mass. App.

Ct. at 376.

In order to "minimize the necessity for lengthy

appellate examinations and retrials springing from

confusion over jury selection," Commonwealth v.

_Curtiss, 424 Mass. 78, 81 (1997), the court in

Commonwealth v. Soarer, established a procedure, later

refined in Commonwealth v. Burnett; 418 Mass. 769, 770

(1994), that must be followed in those cases where the

exercise of a peremptory challenge is the subject of

an objection. Commonwealth v. Roche, 44 Mass. App. Ct.

at 376. Peremptory challenges are presumed to be

proper but the presumption is rebuttable on a showing

that (1) there is a pattern of excluding members of a

discrete group and (2) it is likely that individuals

are being excluded solely on the basis of their

membership within a group. Commonwealth v. Soarer,

377 Mass at 490 (emphasis added). The challenge of a

single prospective juror within a protected class

15



could, in some circumstances, constitute a prima facie

case of impropriety. Commonwealth v. Fryar, 414 Mass.

732, 738 (1993), S.C., 425 Mass. 237 (1997).

"Confronted with a claim that a peremptory

challenge is being used to exclude members of a

discrete group, the judge must 'determine whether to

draw the reasonable inference that peremptory

challenges have been exercised so as to exclude

individuals on account of their group affiliation. "'

(emphasis added) Commonwealth v. Curtzss, 424 Mass. at

80-81, quoting from Commonwealth v. Soarer, 377 Mass.

at 490.

A trial judge is given substantial deference in

determining that a prima facie showing of

discriminatory intent has been made if supported by

the record. Commonwealth v. Carleton, 36 Mass. App.

Ct. 137, 143 (1994), affirmed 418 Mass. 773 (1994).

Here, there was no support in the record that the

juror was a member of a discrete group. The female

juror simply wore a headscarf. (Tr1.21-22). The

juror's questionnaire did not mention any religion

affiliation. (Tr1.22). There is no indication her

surname was ethnically related to an Islamic

nationality. Compare Commonwealth v. Carletonr 418 at
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775 (court relied on Irish surnames of prospective

jurors to determine discriminatory intent when nothing.

in the record indicated their religion was Roman

Catholicism). Women for fashion as well as medical

reasons, such as chemotherapy, wear headscarves. Here,

however, the court prematurely assumed the juror was a

Muslim, and enacted the Soarer test. The assumption

was based solely on what the juror wore. It was not

based on characteristics of a discrete group, such as

physical appearance or surname. Compare Commonwealth

v. Rodriguez, 431 Mass. 804, 808 (2000.) (exclusion of

women jurors improper); Commonwealth v. Carleton, 418

Mass. at 775-776 (challenge of arguably all the

jurors with Irish-sounding surnames was enough to

satisfy the defendant's burden of showing that the

challenges were based on the jurors' membership in a

discrete ethnic group, not their religious group);

Commonwealth v. Soarer, 377 Mass, at 473 (exclusion of

black jurors improper). The trial judge failed to

conduct a simple voir dire to determine if the juror

had any discrete group affiliation. The judge

required defense counsel to verbalize a credible

reason for his challenge when he was nog required to.

Compare Commonwealth v. Carleton, 36 Mass. App. Ct, at

17



147, n. 11 (non-moving party could have requested an

inquiry by judge to determine whether the prospective

jurors were members of the Roman Catholic church).

Conversely, the judge conducted an extensive voir dire

of juror number four (Mary Stefanelli) to determine

her potential bias because of her relationship to

numerous police officers in her family. (Tr1.16-19).

Compare Commonwealth v, Bourgeois, 391 Mass. 869, 886,

n. 12 (1984) ( "Allegations of Soares violations based

on national origin permit a trial judge to obtain

information as to the national origin of members of

the jury pool in order to create a record that enables

the judge to rule on the claim that peremptory

challenges are -being abused and allows appellate

review on an adequate record").

In Commonwealth v. Burns, this Court held that

the trial judge was correct in not invoking the Soares

test because the non-moving party asserted a

conclusion that excluded jurors were members of a

discrete ethnic group, but did not make the showing

needed to establish the applicability of the factors

set forth in Soares or the fact-specific holding of

Commonwealth v. Carleton. Commonwealth v. Burns, 43

Mass. app. Ct. 263, 270 (1997); Commonwealth v.



Carlton, 418 Mass. at 775-776. Here, the judge

incorrectly concluded the juror was Muslim. If the

juror wore a cross, the judge could have concluded she

was a Christian. If she wore a red string bracelet,

he may have assumed she was a follower of Kabbalah.

However, crosses and red bracelets are worn by many

people as fashion styles, and do not place that person

in a discrete group. Such unfounded assumptions block

the accused from using their peremptory challenges and

receiving an impartial jury. See Commonwealth v.

Burns, 43 Mass. App. Ct. at 270. .Such was the case

here.

The right to be tried by an impartial jury is so

basic to a fair trial that an infraction can never be

treated as harmless error. Thus, despite any effort

by the judge to be sensitive toward the juror's

possible religious affiliation, the erroneous denial

of the right to exercise a proper peremptory challenge

is reversible error without a showing of prejudice.

See Commonwealth v. Wood, 389 Mass. at 564;

Commonwealth v. Soares, 377 Mass. at 492. The

conviction must be reversed because the trial judge

failed to be zealous in protecting the rights of Dr.

Obi. See Corcunonwealth v. Vann Long, 419 Mass. at 803.
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II. THE ~UDGE~S FAILURE TO RECUSED HIMSELF CREATED A
BIAS THAT DEPRIVEI? THE DEFENDANT OF A FAIR TRIAL.

Dr. Obi had a right to a fair trial and due

process under the Fifth, Sixth and Fourteenth

Amendments to the United States Constitution, and

Article Twelve of the Massachusetts Declaration of

Rights. The touchstone for the principle of judicial

impartiality are the words memorialized in Article 29

of the Massachusetts Declaration of Rights, requiring

that judges be "as free, impartial and independent as

the lot of humanity will admit." Commonwealth v.

Gogan, 389 Mass. 255, 259 (1983); Commonwealth v.

Campbell, 5 Mass. App. Ct. 571, 586 (1977). The Code

of Judicial Conduct provides that "[a] judge sha11

disqualify himself or herself in a proceeding in which

the judge's impartiality might reasonably be

questioned." S.J.C. Rule 3:09, Canon 3(E)(1), as

appearing in 440 Mass. 1319 (2003). Commonwealth v.

Morgan RV, 84 Mass. App. Ct. 1, 9 (2013). In order to

preserve and protect the integrity of the judiciary

and the judicial process, and the necessary public

confidence in both, even the appearance of partiality

must be avoided. I~1.

Recusal is a muter left to zhe discretion of the
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judge. Commonwealth v. Ad]cinson, 442 Mass. 410, 415

(2004), citing Commonwealth v. Coyne, 372 Mass. 599,

602 (1977). See Commonwealth v, O`Connor, 7 Mass.

App. Ct. 314, 320 (1979) (decision to withdraw from

case is within judge's discretion); Lawrence Savings

Bank v. Levenson, 59 Mass. App. Ct. 699, 712 (2003).

In order "[t]o sustain an appellate claim that a judge

committed an abuse of discretion, it must be

demonstrated that `no conscientious judge, acting

intelligently, could honestly have tal~en the view

expressed by him."' Commonwealth v. Goodreau, 442

Mass. 341, 348 (2004), quoting from Commonwealth v.

Ira I., 439 Mass. 805, 809 (2003).

There is a two-prong analysis for determining

recusal. "When faced with `a question of his capacity

to rule fairly, the judge [must] consult first his own

emotions and conscience."' Haddad v, Gonzalez, 410

Mass. 855, 862 (1991), quoting Lena v. Commonwealth,

369 Mass'. 571, 575 (1976) . "If he pass [es] the

internal test of freedom from disabling prejudice, he

must next attempt an objective appraisal of whether

this [is] `a proceeding in which his impartiality

might reasonably be questioned.r" Commonwealth v.

Gogan, 389 Mass. at 259, quoting Lena v. Commonwealth,
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369 Mass. at 575.

Turning to the first prong of the recusal

analysis, here, the judge did not search his

conscience prior to hearing the trial. See

Commonwealth v. Eddington, 71 Mass. App. Ct. 138, 143-

144 (2008). It was only after a momentary reflection

after trial and during the defendant's motion for

resentencing did the judge search his conscience.

(Tr3.8). Compare Commonwealth v. Gogan, 389 Mass at

259 (judge conducted internal and external test during

two hours and forty-five minutes recess). Furthermore,

the judge placed the responsibility on Dr. Obi to

specifically identify his bias after he has already

presided over the trial. (Tr3.7). He excused his

bias as by-product of being a judge in the First

Session and being familiar with people that come

through the courthouse in different cases. (Tr3.7).

The judge fails the first prong on the test.

The second prong also fails. Here, an objective,

knowledgeable member of the public would find a

reasonable basis for doubting the judge`s impartiality.

See Commonwealth v, Morgan RV, 84 Mass. App. Ct at 10.

During the course oz the judge's tenure at the

courthouse, he ~~1as exposed to numerous cases involving
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Dr. Obi as a landlord. (Tr3.5-8; R.8-12). This type

of exposure required recusal. To establish that a

judge should recuse himself, a "defendant ordinarily

must show that the judge demonstrated a bias or

prejudice arising from an extrajudicial source, and

not from something learned from participation in the

case." Commonwealth v. Adkinson, 442 Mass. at 415

(emphasis added). See Haddad v. Gonzalez, 410 Mass.

at 862; Kennedy v. Justice of the Dist. Ct. of Dukes

County, 356 Mass. 367, 379 (1969). This bias was.

formed from the judge's participation in a -host of

cases involving Dr. Obi and Ms. Suliman in different

court matters, not the same proceeding. (Tr1.143).

He awarded a Small Claims judgment against Dr. Obi in

favor of Ms. Suliman in their landlord/tenant dispute.

(R.11) He increased that judgment to treble damages

against Dr. Obi. (R.12). He had extended a

restraining order against Dr. Obi with Ms. Suliman as

the plaintiff. (R.8-10). The judge's bias was

highlighted when he labeled Dr. Obi the "landlord from

hell because of all the harassment protection orders

that came nod just from this victim but from other

tenants past and present". (Tr.3,12) Compare

Parenteau v. Jacobson, 32 Mass. App, Ct. 97, 104 (~92)
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(judge`s impartiality questioned where defendant owned

many residential properties in area and, in his

capacity as landlord, had often appeared as a party

and as a witness in the Court, and defendant's

credibility as a witness had been questioned numerous

times over the years by the trial judge and by the

other courthouse judges); with Haddad v. Gonzalez, 410

Mass. at 864 (no doubt that judge in course of

proceedings below formed negative impression of

defendant based on his appraisal of him, but that is

not ground for disqualifying bias) (emphasis added).

The judge should have recused himself prior to trial.

Because Dr. Obi was well known in this courthouse, an

impartial judge from another court should have

presided over the defendant's trial. Parenteau v.

Jacobson, 32 Mass. App. Ct. at 104, FN 6. (even if all

the judges from Housing Court recused themselves, a

judge from another court could preside). Further, the

Chief Administrative Justice of the Trial Court could

', have been requested to assign a judge appointed to a

different department of the Trial -Court to hear the

case. See M.G.L. c. 211B, ~9. See id. In any event,

concerns for adsninistrative efLiciency are entitled to

no Gaeiaht in determining recusal motions° See id. In

24



the alternative, the judge should have allowed

defendant`s motion to resentence the defendant.

Because he did not, the judge's bias extended to the

defendant's sentencing. See id at 104.

III. THE JUDGE IMPOSED AN UNCONSTITI7TIONAI, SENTENCE
AND PROBATIONARY TERM5 UPON THE DEFENDAI~TT.

This Court will consider a sentence to determine

if it is illegal or unconstitutional. Commonwealth v.

Molino, 411 Mass. 149, 156 (1991); Commonwealth v.

Sanchez, 405 Mass. 369, 379-380, n. 7 (1989). In

determining a sentence, a judge is authorized to place

a defendant on probation and to impose any conditions

that the judge deems proper. M.G.L, c. 276, ~ 87.

Judges are permitted significant latitude in imposing

conditions of probation. Commonwealth v. Pike, 428

Mass. 393, 402 (1998), citing Commonwealth v. Power,

420 Mass. 410, 413-414 (1995), cert. denied, 516 U.S.

1042 (1996). "A probation condition is not

ner_essarily.invalid simp]~y because it affects a

probationer's ability to exercise constitutionally

protected rights." Commonwealth v. Power, 420 Mass at

415. "A probation condition that infringes on

constitutional rights must, however, be 'reasonably

-related' to the goals of sentencing and probation,"
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Commonwealth v. Pike, 428 Mass. at 403, which are

rehabilitation of the probationer and protection of

the public. Commonwealth•v. Rousseau, 465 Mass. 372,

389 (2013).. When imposing a sentence, the judge

should consider several goals: Punishment, deterrence,

protection of the public, and rehabilitation.

Commonwealth v. Power, 420 Mass. .at 414. These goals

are best served if the conditions of probation are

tailored to address the particular characteristics of

the defendant and the crime. Commonwealth v. Pike,

428 Mass. at 403.

Here, the judge prescribed a punishment so

disproportionate to the offense as to constitute cruel

and unusual. punishment in violation of the Eighth

Amendment to the United States Constitution, and

Article 26, the parallel provision of the

Massachusetts Declaration of Rights.' See

Commonwealth v. Sanchez, 405 Mass. at 379-380;

Commonwealth v. Jackson, 369 Mass. 904, 909 (1976).

Dr, Obi was convicted of simple assault and battery.

At the time of sentencing, she was a 71-year-old woman

with no criminal record. (Tr3.5). She is an ordained

Episcopal minister and pastor at the Adonai Bible

Church in Somerville. She graduated from Princeton

~► .



University. The incident happened two years prior to

trial. Moreover, the evidence showed Dr. Obi pushed

Ms. Suliman, which resulted in minor Injuries.

(Tr3.5-6). Dr. Obi was not charged with a hate crime

or with assault and battery with serious bodily injury.

The sentence of two years in the house of correction,

six months to serve, and the balance to be suspended

for two years was disproportionate to the offense.

See id.

The probationary terms violated Dr. Obi's rights

under the First, Fourth, Fifth and Fourteenth

Amendments to the Constitution, and Articles One, Two

and Twelve of the Massachusetts Declaration of Rights.

A. The condition ghat Dr. Obi respect the rights of
people of the Muslim faith is overl~r broad and
unconstitutionally vagtae.

The first condition imposed states:

You have to respect the rights of people. You
have to respect the rights of people of the
Muslim faith. {Tr2.10).

As in criminal statutes, ambiguities in probation

conditions are construed .in favor of the defendant.

See Commonwealth v. Pourer, 420 Mass. at 421. ( "The

constitutional rule against vague laws applies as

equally to probation conditions as it does to

legislative enactments"), Thus, probationers are
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entitled to reasonably specific conditions that

provide clear guidelines as to what and when their

actions or omissions will constitute a violation of

their probation. Commonwealth v. Lally, 55 Mass. App.

Ct. 601, 603 (2002).. Here, the probation condition

ordering "respect the right of people ... respect the

rights of people of the Muslim faith" is ambiguous.

This condition is not adequately clear so as to inform

Dr. Obi of what conduct is prohibited. See

Commonwealth v. Bynoe, 85 Mass App. Ct. 13, 19 (2014).

Clearly, any further criminal offenses could be used

to violate Dr. Obi's probation. However, "respect"

cannot be construed consistently. A snide remark or

misconstrued look could be disrespectful to some

people. This condition is too vague to provide Dr.

Obi clear guidelines. Commonwealth v. Lally, 55 Mass.

App. Ct. at 603.

~ . The condition that Dr . Obi learn about tie Miaslian
faith and people burdens Dr. Qbi's free exercise
of religion.

The second condition imposed states:

Second condition is that I do ~Jant you to learn
about the Muslim faith. I want you to learn about
the Muslim faith. I want you to enroll _and
attend an introductory course on Islam. A11
right. I want you to at Harvard Divinity School
when you went, the Harvard extension, or you can
go to the Islamic Society of Boston here in



Cambridge. All right. You have to give some
kind of written documentation to the probation
that you have in fact done that. I do want you
to understand people of the Muslim faith, and
they need to be respected. They may worship
Allah, a God that's different from you., but they
need to be respected. (Tr2.10).

Government pressure to participate in a religious

activity is an obvious indication ghat the government

is endorsing or promoting religion. Lee v. Weisman,

505 U.S. 557, 604 (2002). It is beyond dispute that

the Constitution guarantees that the government may.

not coerce anyone to support or participate in

religion or its exercise. Kerr v. Farrey, 95 F.3d 472,

479 (7th Cir. 1996).. In general, a coercion-based

claim indisputably raises an Establishment Clause

question. Id. In analyzing cases where the state

requires an individual to partake in a program with a

religious element, courts applied what is called the

"coercion test." There are three crucial points:

:Lust, has the state acted; second, does 'che action

amoun'c to coercionP and third, is the object of the

coercion religious or secular?" Id.

The state ~cte~ .Then i.he judge imposed the

r~,1~~ence witl_z probation conclitior~s on D o Obi e This

~t~7_oba~ ~ ~n coi~ditit~n amoL~nts to coe~~ci~l~ ;~ec~use ~_f_ D~_

0~~ c1_oes rzo~ 1~arn a~ou~c tl~.e i~~1s~_m Fai~i.h, ~;~e ~.~_i_1_l be
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in violation of her probationo with jail time as a

possible punishmento Lastly, the object of the

coercion is religious° T1Ze judge singles out the

Muslim faith for Dr. Obi to learn about. The judge

singled out Muslim people that "need to be respected."

The judge imposed the Muslim religion on Dr. Obi, a

Christian minister. See Kerr v. Farrey, 95 F.3d at

479 (state impermissibly coerced inmates to

participate in Narcotics Anonymous, a religious

program with explicit religious contend): Cox v.

Mi11er, 296 F.3d 89, 108 n. 11 (2nd Cir. 2002) (finding

Alcoholics Anonymous activities must be treated as

religious for purposes of such Establishment Clause

analysis, with cited cases).

This issue appears to be one of first impression

to Massachusetts courts. However, it appears the

Court has extended protections when government burdens

a citizen's free exercise of religion. In Attorney

General v, Desilets, the Court formulated a balancing

test: The claimant must show (1) a sincerely held

religious belief, which (2) conflicts wit11, .and thus

is burdened by, the state requirement. Once the

claimant. has made that showing, the burden shifts to

the state. The state can prevail only b~~
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demonstrating both that (3) the requirement pursues an

unusually important governmental goal, and that (4) an

exemption would substantially hinder the fulfillment

of the goal. 418 Mass. 316, 322-323 (1994).

Regulations and policies set by the judge must advance

compelling state interests and be tailored narrowly in

pursuit of those interests. See Rasheed v. Commis-

sinner of Correction, 446 Mass. 463, 472-473; (2006);

Attorney General v. Desilets, 418 Mass. at 322-323.

Here, Dr. Obi, an ordained Episcopal minister and

pastor at the Adonai Bible Church in Somerville holds

a sincere Christian belief, which conflicts with the

burden imposed by the state to learn about the Muslim

faith and "respect" Muslims. The state cannot show

this probationary condition pursues an unusually

important government goal. See Rasheed v.

Commissioner of Correction, 446 Mass. at 472-473

(Muslim prisoner allowed religious diet and items);

Attorney General v. Desilets, 418 Mass. at 322-323

(Roman Catholics not in violation of anti-

discrimination housing laws for not renting to

unmarried couple).

~n~i_Lio:~~ll~%, phis pLova.tion condition is aga_i~~s~~

}.public ~o1ic>>o Con~rnon~~re~li.lz ~; , pi Ice, ~~28 Nass e ~i. X02, o
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This Court should consider the ramifications if courts

order a Jewish person to "learn" al~olzt ancl. "respect"

Chris~ians or Muslims, or a Muslim was ordered to

°`learn'° and "respect" the Jewish or Christian religion4

See Lee v. Weisman, 505 U.S. at 604 (government

pressure to participate in a religious activity is an

obvious indication that the government is endorsing or

promoting religion).

C. The condition that Dr. Ohi disclose her
misdemeanor conviction and civil restraining
orders issued ac~ainst her to potential tenants
deprives Dr. Obi of her right °to possess and
protect her property.

The third condition imposed statesa

... I do also want you to do a written disclosure
for all prospective tenants for you yourself and
for your broker, whether or not you have any
legal or beneficial interest of any rental
property the following: that Daisy Obi has been.
convicted of assaulting a tenant in the past, and
has had several harassment prevention orders
issued against her by the Court in the past.
(Tr2.10).

There has to be a written disclosure to
every tenant that you rent property to. I cannot
take away your rental property, but any tenants
or perspective tenants that are renting need to
know the type of person you are. That you have
been assaultive in the past, and that you have
been violated of tenant rights in the past,
people need to know that if they wish to rent
from you. You can still rent, but if you do not
give a w.~itten disclosure and we find that out,
that°s a violation on your probation, all rightm
(Tr2.11).
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The goals of probation are best served if the

conditions of probation are tailored to address the

particular characteristics of the defendant and the

crime. Commonwealth v. Rousseau, 465 Mass. at 389-

390; Commonwealth v. Pike, 428 Mass. at 403. Here,

however, depriving Dr. Obi of her right to make a

living is not rehabilitative. The judge may have

believed these probationary conditions may be

reasonably related to the goal of curtailing Dr. Obi's

behavior. However, the practical effect was to by

force or threat of force, i.e., probation and the

threat of violation of probation, interfere with Dr.

Obi's right or privilege of Article 1 of the

Massachusetts Declaration of Rights to acquire,

possess and protect her property. See Art. 1 of the

Massachusetts Declaration of Rights'; 42 U.S.C. X1981;

M.G.L. c. 265, X37. Compare Commonwealth v. Rousseau,

465 Mass. at 389-390 (judge's probation condition

denying defendants computer access based on concern

defendants might "use prison facilities, such as

computers, to enhance the image of themselves or their

past acts of arson" had practical effect of denying

defendants access to the courts); Commonwealth ve

LaFrance, 402 Mass. 789, 793-796 (1988) (probation
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condition permitting warrantless searches, of defendant

and her possessions was unconstitutional in absence of

reasonable suspicion that probation had been

violated); Commonwealth v. Power, 420 Mass. at 415-416

(probation condition denying defendant profits from

book deals did not deny her Freedom of Speech but

merely prohibited her from profiting financially from

speech about her crime or her experience as a

fugitive); Commonwealth v. Lapoint, 435 Mass. 455, 460

(2001) (residency restrictions did not deprive

defendant of any "parenting right" or impermissibly

infringe on his constitutional rights because terms

strike appropriate balance between facts of case and

goals of sentencing and probation). Dr. Obi's forced

disclosure and loss of her income is not reasonably

related to the goals of sentencing and probation.

Commonwealth v. Pike, 428 Mass. at 403.

This condition also violates the Criminal

Offender Record Information (LORI) statute. M.G.L. c.

6, ~172(d) states, "E~cept as authorised by this

section, it shall be un1a~;~ful to request or require a

person. to ~~rovide a copy of }.~.is cr~_mi~~al offender

.record info~maziono Vio~aticr~ o~ this subs~c~cion is

~ui~isl_Zab1e ]~_y tize ~en~l ~i es set forth in section 178 a "
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This condition does not fall under any exceptions to

CORI. Therefore, the judge is not authorized to force

Dr. Obi to disclose her simple misdemeanor or prior

civil retraining order actions to potential tenants.

Moreover, this probationary condition is against

public policy. See id at 404-405. Infringing and

possibly negating Dr. Obi's ability to financially

support herself from income from her rental property

fails to serve a deterrent purpose. Being unable to

support herself "would be a galling reminder to [Dr.

Obi] of [her] misdeeds, and that is not enough."

Quoting id (banishment prohibited by public policy}.

Dr. Obi was convicted of simple assault and battery.

She had civil restraining orders issued against her.

Such probationary terms depriving her of potential

tenants, and essentially a living, is a harsh penalty

compared to the crime. Commonwealth v. Pike, 428 Mass.

at 4'03. Additionally, this is a shame punishment that

violates the fundamental goal of probation --

Rehabilitation of the offender. See id at 403.
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CONCLUSION

For the foregoing reasons, the convictions should

be vacated.

Respectfully submitted,
For the Defendant,
DAISY OBI,

BY: ¢4/ice

KIMBERLY M. PETERSON
BBO. No. 629759
Zaw Office of James M. Peterson
314 Main Street
Suite 104
Wilmington, MA 01887
(978) 658-3216
Email: kmpeterson.esq@gmail.cam

Dated: December 24, 2014
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~U~ji `,~ ~ %~~~',~' ~1 Atty dnnled & DeR..~dvised for 211 D'§2A

Co~msol Cohq'IAugon (211 b § 2j$ ~ WAIV~C70 Welver cYf Counsel found after colloquy

~~

~~ ~pmtaup WarrAnt Fee (276 § 34¶7) p Vdq~vED
~~~ Terms of retesea sr~k Sao Deckotfor speolel wnHltlon'

Oolxuit Warrant Arrest Fes (276 § 30 ¶7.) p WAIVEDS❑ lir,.ld (276 §seA~

`, ~ ,~~ ~~) )~~ pton~l:~1 of bell revocation (27B §58) , ~r~batlon Supon~leloR Fro (278 § 87A) Q yyAIVED

~J7~ q~r~igned and aelvised: Right to ball to revlow (Z78 §SB)
to drug ia) ~~II Orcler Fortohod

V~j
[] Rlgitt exam (111 ~

pc~vf :otl et right to Jury Q W~IvO~ of jury found after colloquy
trial ~ poes not waive

Adv~s~d of trial fight^. ~s pro ae (Y?icc Ct. 3upp,R.A)

Advtssd of H~ht of appeal to Appeals Ct (M,R. CIVm P.i~. ?,8)

SGhi~pUUNO HISTORY

rv0. SCHeoULED DATA EvF_Nr R~suL7 J6~DOE TAPE START!
STOP

1 08/28/?012 Arral~nmcnt He(cl n NQt Held F~ut Event Ro~olvnd vnYd •-~

2 ~ ,r'~ • ~~ ~. ~ ~Isid ❑Not Held but Event Rr:.,olvaQ onPtl ~•~

3 ~'~, ~ e c ❑Weld n Nod Held but Evanl RbSClved Cont'd ~ ~ ;

q ~ ~~i~t'
4

~~Hsld ~] Not Hpld but Event Resolvpe Pd ~ r

q R/
~ 1 rr ~ ~Heid ❑Not Hold but 1:vF~t Reeoived ConY~~~~ ~a 1. ~,,~

g ~ • , „ /~ ,7 ~ Held ❑Not Held bUt Fvnnt t2esolved Cant'd ~ f ~
~F~

, ,G
~"

~ * eld ❑Nat Weld bUl Event Resolved nt'd j j' ~~
°7

A ~ ~ t ts~~u ~` eld Q Not Hr~id b{1F Gvent IYeeolvad cnt'd / fr r
g '~ Neld ❑Not Woltl but avant Resolved Gont'd ,'.)i ~ ~

10 4r L Z ~~ ~'~ ̀ ~ ❑Hold Q Nat H~Id taut Event ReeoN~d (] Cont'd

AP~124YEp ~~REVinYIONs
ARR ~ Att~lOmm~nt p1W r prpl}Igi hPA!(fl0 DCE o Dl~cvv~ry cempllanoo LF fury ooloeUon ~1TR ~ ~~peh iRal JTR o Jury~Mvl NCH ° ~'rohnhle enuon hooAnp M6T v Motion hnngnp 3ti~ e gfity~ rov~rny
8RP = 3mtu~ mdi~ of pAymnnta FAT w FIfN ~A~prtianc~ In Jury cORRIoO °~N o 8ontondnp CWT ~ C6~IIffUiH1~-withaul.nndlnp ocbOCUI~Q to Inrrpinatn pPo = ProhAtloq ecpMulnrl In tanninata
DFT11" DOk~n6ant tnflod b ePpOgf &~~wx tlataWtnd WAR ̂  Wah~+n~ Inaund 4ti'AIYO ~ De{eul(v~gffant ~nauaa Wp = WorMnl of AntaWl wwmnt mooliad pVH - pmbotlon rovoomion hnoring,

A TRUE Cf]PY ATTHST: CLARK-MAOISTRATC /ASST CLERK TOTAL NO. QF PRGES pN (DATA)

X

DeinRime Pdnlotl: OM26?a11, 11:~n;19

II 1~~~~~I~~~I~lzi 
t~I~IRploza~i~~~~6l~~~~1,~

r ~

vnMin~ Z,n. ~ tmn

~'!
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G~~11~1~~,~,{.. ~~C~CET ~ ~FF~1~S~S
DEFENRAN7 NAME QOCKF_T NUMBER

9214GR002p72Daisy Obi

COUNT! O~'FflNSE ~
DISF`OSiT10N PAPS ANU JUUG~

1 ASUS~ pREV~NTI4N aRDER, VlOL~1'I'E c249A §7 ~~

piSI~OSITIONME7H~D F~N~1nsSeS3M~NT SURFING Cos78 oUt gz~ra OFF oUfwoTIMBARMT

D GUliry Plaa ar D Adm~~eton to Su(pclent Fao1-̂..
WE,~D INJURY A8h1T R~ST17ilYlON VMJ ASSGS4MENT RA?'CFRER'~ FE6 dTWBRacceptCd after colloquy and 278 §29D waminp

~ Bench TYI01
~ Jury Trial

SENTENCE OR bTHER DIGPb31TION ,+, ~
~ C~ ~Tf .~C'V

~ Sumcient facts fotihd buy conilnusd without a flnd~ng unNlt J t
ptsmlaeed upon:

C~equest of commonwealth GI Request at Victim

Fnllure to p Defendant pifacod an probatfoh until: J ._/rirYr ~ vp aquset o4 Defendant p prosecute ~~,
❑ rziewt~aad or oUi naminietrAtive suRarvlgAo~

p Other: ~ afendant plaood o~ pretrial pro 9tlon (276 §F7) until: V~ ~ f ~`. ~~
p F11ed with AefendenFs. Co~n{~°ant ~t~, o be dlam15;4+d If court costs t rc•••Ntutlan p01d by: ,~,+ may, u~y~ ~ ~"" ~~~'~

-~•w•r~,~ /~*~NollePrtl9AQ~) P'ifn ~ 3 ~6'!~,~ •~~~+,s`-~ +
'ecrlmihallz0d (2?7 §70 CJ /~`'"~ 7~/li'/t~

F{NdtN~ FINAL DISPOSITION JUDGE DA'T~

O ~3ullty D Nvt Gu}4ry D Qfsml•̂ .•end on necommehdE+~l~ of Probr~tlon OepL
❑ Prob~don terminated: d4fendant disGhargad

d Respoh5lblo D Nvt Ro~ponelhim n 9enteneo or disposition revokoa (see cont'd p~g~)
d Probable Cause D No Probable c2uso

COUN7l dFPFNSE DISPOSITION DATE ANp JIJdC~F

D13F'OSITION METHOD FINCJAS3EBBMENT ^oUR('1NC GOBTb UI §24D FEH pUl VICTIMS ASMT

~ GuIIFY ~~ea or Q AdmIS5lon co Sutticlont Facts
e~ppptnd ~ttet colloquy ~htl 278 f2gp urgfifng ~~{~D INJURY AgMT RESTITUTION !W A9RF,SS~wENT DATTLf~L•R'S FGE THER

Bench Trlai
ury TN~tf ~~ ~ '3 2~~~I SEN'1'tN(:t TIifER ~~sr+us IQN

L]Diemissrd upon: ❑g~{{~o~pnitacts found but continued withou3 ~t ilnding until:
d Requa^.t ~f CammornNOtltft ~ Request of Victim p Defendant placed on ptaAagon until:
❑ Roqupst o4 Defend~llt Q FeIIWre to prosecute

❑ RIsWNeed or Ot71 4 AdminfstYaUvr, Suparvl~lon

pOthar:

~

tlL❑efendent placed on pF~r~l~l probation (27~ §B7) until: `(~l{/!/ri~~ ~f ~ ̀ ~~
L7 FI{od with Defendar~P~ consent pTo be dism~ssntl li court coats / tacuwtion paid by; ~
C7 N4~11~ ProRequl
❑ DesHminallzed (277 §70 G)
FI w~ FINAL DiSF+031Y'ION JUDGE r~gTE

ullty ❑Not Guilty p pl.mjxceu on racommendetlon o~ 1~robatlon I7>pt•

ponslblC ❑Not Reapon:ibie ~1 Probation tertnlneted: defopd~nt dlacharRad
~ S9nteneo or d(6po51tton revoked (5~a eont'd page)

C Probehle GAU^.~ f~ Igo Wrobable Ouse

couNrroF~eMSE DISPOSITION DATE AND JUDGE

DjSWOSI'IYON METWOP FIN~/A3SE53MEN'C 9URFINE COSTS OUI C~2~1D f6C OUP U~CTIMS QSMT

d Guilty Plaa or 0 Admission to SuH(cl~nt Fscts
accepted RR9C CWIPquy and 278 §29D Wd~ning MUD INJURY ASM7 aESTITUTION Viw ASS[SSMENT B~1TiCRER'8 FEE o71iFR
p ~nneh Trlel
p Jury T~lal

SENTENCE OR OT~I~R DISFOS~TION
d Otsmksc~d upon:

IISUfFielont i~cf^•found but continued without a finding until:
d RegUCSt of Commonwealth D Rbqueat of Vlctlitt

CI Dofenr&int placid on p+~bstlon untlit
Q R9quost otnofendant ❑ Fdllute to prosaCUCC

C] RlsklNeed or OUI 4 Adminlnrozivn Supervlston
other: ❑ Defendant pfocotl on prP~~lal prabatinn (276 §87j und1:

❑ Filed WItl1 Dofnn~l~nt`s consent ~rjTo be divml-̂ •red It courc casta7 restitution psld by.
❑ Noila Proaequf
p oaerim~nslizeci (277 §7A ~)
FiNDINC FINAL DISPOSITION JuoG~ DA7~

C7 Guilty d Not Guilty ❑ blamisaed on re~cmmenttF~tlo~ of Probation Dept,

~ F2esponslbfe ❑Nat Reaponslble la Probation termin~ttotl; d~1~:ndent dlacharQOCf
r'1 Sentence or dlsposltlon rsvoK~d (~ro cont'd papa)

C1 Probable Geuso ❑ Na Prob2bl~ Csues

peulTTmn Printed: D&28.201211•r1UC30 
_ ~~ II~~~~~~~lllzi po~c~Roo~aoiz~~~~A~I~~~~~IF 
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Dalamme Printed: 028-201211:48:36 Version 2.D -11106

C~ IMIIeIAL COMPL.AI~~T

ORIGINAL

DOCKET NUMBER

1210CR002072

NO. OF COUNTS

2
Trial Court o~ iVlassachuse" s'~:.~\ ;t

District Coup Deparfinen4 ~;: k~,4~~
,.~.

DEFENDANT NAME &ADDRESS
COURT NAME 8~ ADDRESS

Daisy Obi
Somerville District Court

63 PINCKNEY ST #2 SOMERVILLE MA 175 Fellsway

Somerville, MA 02145 Somervil{e, MA 02145
(617)666-8000

DEFENDANT DOB COMPLAINT ISSUED DATE OF OFFENSE ARREST DATE

07/04/1948 08/28/2012 08/28/2012 08/28/2012

OFFENSE CITY /TOWN OFFENSE ADDRESS NEXT EVENT DATE &TIME

Somerville Somerville, MA 08/28/2012 1AM ._.~

POLICE DEPARTMENT POLICE INCIDENT NUMBER NEXT SCHEDULED EVENT

Somerville PD 12034376 Arraignment

OBTN
ROOM /SESSION

TSOE201200687
Arraignment Session

The undersigned complainant, on behalf of the Commonwealth, on oath complains that on the dates) indicated below the

defendant committed the offenses) listed below and on any attached pages.

COUP~T CODE DESCRIPTION

1 209AfT ABUSE PREVENTION ORDER, VIOLATE c209A §7

On 08/28/2012 did fail to comply with a court order to refrain from abuse, to vacate the household, multiple family dwelling or workplace, to have no contact

:with the plaintiff or the plaintiff's minor child(ren), or to surrender any license to carry firearms and/orfirearms identification cards which the defendant held, or

Ito surrender afl firearms, rifles, shotguns, machine guns and ammunition whicfi the defendant then controlled, owned or possessed, issued under the

;provisions of G.L. c.208, §18§346-§34C, G.L. c.209, §32, G.L. c.209A, §3-§5 or G.L. c.209C, §15 and §20, or a protection order issued by another jurisdiction,

`as defined in G.L. c.209A, §1, in violation of G.L. c.209A, §7 and/or §3B.

(PENALTY: house of correction not more than 2Yz years; or not more than $5000; or both; court shall order completion of certified batterer's intervention

;program (§10: plus $350 assessment in addition to cost of program) or make written findings why it should not be ordered; court may order payment of

:damages to victim. "In addition to, but not in lieu of, the forgoing penalties and any other sentence, fee or assessment, ...the court shall order persons

convicted of a cr.;ne under this statute to pay a fine of $25 that shall be transmitted to the treasurer for deposit into the General Fund.")

2 265l13A/B A&B c265 §13A(a)

On 08/28/2012 did assaulf and beat Gihan Suliman, in violation of G.L. c.265, §13A(a).

PENALTY: house of correction not more than 2Y~ years; or not more than $1000 fine.

SIGNATURE _COMPIANANT SWORN TO

NA OMPIJ~INANT ATRUE

DATE

COPY ~ "

~ ~..~,-,_.... ~y r ~~ ~ - t ~ ATTEST
v~~

Notice fo Defendant: 42 U.S.C. § 3796gg-4(e) requires this notice: If you are convicted of a misdemeanor crime of domestic violence you

maybe prohibited permanently from purchasing and/or possessing a fr~earm and/or ammunition pursuant to 18 U. S. C, § 922 (g) (9) and

ofherapplicable related Federal, State, orlocallaws.



~U~l~~~~~~~I~~~~~~ L~~i~°~.ICSI~~ I~~~~~ ~GtiDDI~G~i DOCKET NO. _'a?:

I_ -- C L. c. 258E _~ ~.~~.0 RO 410 fi~i~~~~~G~~~~i!~~ ~~'~~~ CC~°~~f~ ~~'.~,(~Y;;U,:~
PLAINTIFF'S NAME COURT NAME &ADDRESS

~'r1~f~Y9. ~'flfl~~HlcA33. -__._
~C3ffI~PV10oG' d~S~li'iC;l ~if}i.1~
"I 7rj F2I ISW~yDEFENDANT'S NAME AND ADDRESS ALIAS, IF ANY

Dais
~~~ ~~1

Somerville, MP,. 02145 ~
DATE OF BIRTH SEX

❑Maley O Femme~~ ~~~~e~ ~~ ~#~
~Om~Y'~~-~-1-~ 9 ~1 OG14'~ PLACE OF BIRTN MOTHER'S MAIDEN NAME (FIRST &LAST)

N~gara
SOCIAL SECURITY NO. DAYTIME PHONE NO. FATHER'S NAME (FIRST &LAST)

~i/n1i'~~L'la ~ H~~`~ ~L' ~ U "̀i~ ~ '~ bN=l~'~~ ~~ _'~ ~a+iJSJ§98~v~~y ~9°t.-L,6V w~'3~ ~~t~i~rtc~. ~.Jf~ ~F~~ iii fR~6°ljy~j, ~~('i~~ IL of `i~.~., ~e~ ~C.lIZ.

~. a ~°a~ ~~~k~ ~ C~9r~~ ~~5~~~ ~ s~~ ~~~9~~Ff9Vi~~ ~~~~~~ ~ ~ ~~°2~ ~~~~6~~f~~fi a : (only chose hems checked sha!! apply}
❑ This Order was issued' withoui advance notice ❑ This Order was communicated by telephone from the Judge named

because the Cou~-c determined thafi there is a below fo:
substantial likelihood of immediate danger o'r
harassment. Police Dept. aolice Officer

1. Y~R~ ~~~ ~6~~~~1~~ ~9~`~' b ~ A~U~~ a F9~ ~~~.a~l ~ 9~~ by harrning or attempting fo harm the Plainri'ri physically or by placing the
Piainti~ ire fiear of imminent serious physical harm. Y~@~ ,~I~~ A@ ~~ ~~~~~~~ ~l~~ ~'~ E°B~Rf'a~~ a ~9~ ~~~E4~~"86~F (1) by any
willful and malicious conduct aimed at the Plaintifii end int~nd~d to cause fear, intimidation, abuse or damage to property, or (2) by
using force, threat or duress to make the Piainti5f engage in sexual relations unwillingly, or (3} by committing any ofi the following:
indecen'c assauli and battery, rape, statutory rape, assault with infent'to rape (G.L. c. 265, §§ 13B, 13~, 13H, 22, 22A, 23, 2a~, 248},
enticing a child (§ 26C), criminal stalking (§ ~?3), criminal harassment (§ 43A), or drugging for sexual intercourse (G.L. c.272, §3).

2. "~ ~~ ~G~~ ~~~~~~~ ~9~"~ ~~ ~~~9 a f~~~ "~G_- R~~e~,0~9"T9~~ either in ~ersori, by telephone; in writing or otherwise, eii{ier directly or
through someone else, and to shay at least _~ Yard9 from the Plaintiff even if the Plaintiffi seems 'to allow or request contact.
The only exception fio this Order is that you may send ro t{ie Plaintii~ by mail or by sheriff or other authorized o'rficer copies of papers
filed with the court when that is required by statue or court rule.

3. °t~~~9 1~~~ ~~~~6~~~ `~~ ~v~6~d~d6V ~@r'~~~f ~G~~~fd ~ ~ G~P~6~964~~~6°6~'~ P~~~~G~~~9~C~ iocat~d a'~'— ~ ==3-
~ T~iHEREVIER SIT~ATIDe - .~~~---

and wherever Ise you have reason to know the Plairrii~`~ may reside.
~ I~ ibis box is checked, you are also ~~~E~~~~ io remain away from the enfife aparfnieni building or other multiple family

dwelling in which the F'laintii~'s residence is located.
❑ 4. '~(~~9 .~u~~ ~~~C~~~ u ~ ~~E`Ji~a8~4 .~~4i9Q~ a~°E~~bl13 ~FB~ 6~~~8&~~Bc=~'~ Qf~f~(~&S~~l~~~ located at

and wherever else you have reason io know the Plaintiff may work.

❑ 5. ~'~~ F~a~~ ~V~~~~~[~ °~~ ~~d'J~~~~9~~°~~ ~°B°J~ I~P~~~aB~i~B~~° for $ in losses sufiiered as a direcfi result ofithe harassment,.
to be paid in full on or befiore , 20 ❑ by rn 'ling directly i the Plainlifi`. ❑ ih~ouyh the Court.

6. ~ ` a
~ ~

~. ~~ ~ ~ 9 ~ ~ , ~41f ~6~9~~6~~ a~~~(
1. An appropriate law enforcement o~ice~~ shall serve upon the D endant in hand a copy of fne Gomplaini and a ce~i~iied copy of ibis ,

Order (and Summons) and make re~urn of seriice io this court. If ibis box is checked ❑service may instead pe made by leaving
such copies at the Defendant's address sho~N~ above brat only ii the police o5~icer is unable io deliver- such copies in hand ~io the
Defendant.

2. Defendant Iniormaiion 1=arrn accompanies Yhis Order. ❑ 3. Policy reports ire on file at the P.~.
❑ 4. Ouisfanding warrants 'ror fne Defendant's arrest: PCF No. Docket No(s).
❑ 5. 4n immirent threat exists of bodily injury to the Plainiiif. P.D. noiiiied by ❑telephone ❑other:

DATE 01= THIS ORDER TIME OF THIS ORDER EXPIRA I ION DATE OF THIS ORDER SIGNATURE/NAME OF JUDGE
a

°' ~
~ ❑ A.M.
~ ' ~ ~~ P.M.

` ~
~ `~ ~ ai 4 P.M.

rNEXT HEA I(VG DATE ~ ~—
d' ~ - t~° ~~ ~ ai a~ A.M. ❑ P.M. in Counroom =c

Y. Pte'' .I,~,p~ ~°~ 9
FIRST OR CHIEF JUSTICE A TRUE CLERK-MAGIS I RATE/ASST. CLERK

@6~9~~9~~~: P~`~CE Ibo ~`I, ~~~
COPY

,41 TEST: iC
' The Plainti~f must appear ai~ scheduled hearings, or this Order will expire. The Der'endanr may appear, with or without an attorney, to oppose any extension or modrficaiion of this

Order. (r'the Defendant does not apoear, fhe Order maybe extended or modified as determined by the Judge. For goad cause, either the Plaintiff or the Defendant may request the
~ Court io modify ibis Orderbeiore ifs scheduled expiration date. P10 i PGc e ~ D~FE;N~A,~J; : li fhe PlainfiYis your spouse or former spouse, or you are the parenf of a child of the
~ Plainfiff, or you cohabit or have cohabited with the Plaintiff; the purchase and/or possession of a firearm and/or ammunition while this order is in effecf is a federal crime, subject to

certain exceptions. 78 U.S.C. §§ 922(g}(8J and 925.
riF~-z ~5i~u)



~~~.~~C~o~~i ~~~9 ~~iAa~~~~0~~ ~~a N LE`~e~~~~~~~~N 
DOCKET N0. p q :s*~ !~

~~~~~.6~C~i~~J~~t~~ ~~~~II ~~~~ti ~I~ %,~

COURT NAME &ADDRESSG.L. c. 258E : 1210 RO— 0410
-PLAINTIFF'S NAiVIE > -

Gihan Suliman ~omervil(e 6istrict Cou~~
'i 75 Fel lswayDEFENDANT~s N,aME

Daisy.' - Somerville, ~/1A. 0214 c
~~ obi

~o ~V~~~G a ~~~~11 ~E'~~~~ ~A~ J ~a~V~~~~ ~~~~~~~~I aa~l ~5~9~~~: ~ his modification was issued affier a hearing at which
the Piaintif'r ❑appeared did not appear an'd the Defendani~ appeared Q did nor appear.

i he Coup has ~~~~~~~ that fhe prior order issued on ~`" ~~ , 20 ~ ~~ be 6'J~~~1~9~~ as fo{lows

❑ TFie e;:piration date of this order hays bee ~6~~'~V~~~~ ~~ee below). ~~~'~~E~ 6U3~~~~'9~ ~ ~~~'(~~

. i

DATE OF THIS ORDER TIME OF THIS ORDER EXPIRATION DATE OF THIS ORDER SIGfVATURElNP;ME OF JUDGE

~v~ s/ ~~ ~~ ~~~~ J~" ~' 4 P.M.D P.M. y°~ /~ at
NEXT HEARING DA°~TE .~~

~`'id(~`,',~'' at q~~' A.M. O P.M. in Courtroom
°. .. .._

~~, ~~B~I~ ~~Q~~ ~~~~k~ ~~~~~~~~~). ~~~.9~~f~~%~~g ~ ~G~~~A~This modifica on wa issued after a hearing afi which
the Plaintiff ~1 appeared ❑did not appear and the. Defendant ..'appeared ❑did nofi appear. .

The Courf has O~D~~~~ that the prior order issued on , 20 be 61li0~~~1~~ as follows:_

❑ The expiration date of this order.has been ~3~~~~9~~~ (see below). ❑ ~T~~R ~0~6~~G~`~~~~9(~~

DATE qF THIS~ORDER

.~ d~ :% ~~✓r1

TIME OF THIS ORDE~Ry'

~. fd`~~~d ~=~~'~~ ❑ P.~.

EXPIR{~TION D~iTE OF THIS ORDER '

•~~> ~u ~~-~~ 8f Q P.M.

SIGNATURE/NAME OF JUDGE

!' s ~ 1~ ~
F ~ ~ ~;

c:' ; ~ ~ _ ~ ; ~ ~'.' a'';~ jt' ~~,.y .:;.:.~:, `t' _. sue:.. lr.,.~:,:
x ~ ~~:_'`~--~'~ v~""" ✓

NEXT H~'JS,RING DATE ~ F6~ f

j~ - "/7 ~~ ❑ P.M.1in Courtroom,~ :_~''.~ I% at~~..A.UI.
a G ~° ~

~~..,

,~ . ~. [~~V~~ ~~&~G~' U ~ft~~~~ ~~°~~~~V~~~~ ~`i4~~~~~8~~1~~ ~ ~fi~~~~: This modificafiion w~sb~ ssued after a hearing at which

the Plaintiff` r'' appeared ❑did not appear and the Defendant ❑.appeared (did not appear.

~'he Court has ~~~~~~~ than tie prior order issued on ''~t~;'`~ , 20~' ~- be 6ild~~@~9~~ as follows:

r~_' The expiration date' of this order has been ~~~ u ~~9~~~ (see below). [~ ~ m ~r~~(~ ~Ua~~~~8~~"~8~~9(~)
y

~~~, ~ 
~~ ~J,i 

i,~',~t. ~ ~,r r Tr~ ~r~, ,bcJ. ~tr7+~ ' ' %ate-' ~``~ .,-~ ~:~.~,,; ✓~,..~v •.•~v e"',' ,, /~',.; ; c~,'
t~ ,;,~ 1.., ~~:~, .v ✓' is ~ 'v~r, ""!.. K;. •''l; ~ ~-~ ~~~

mmow.., 
7i, ~i.,l ) ¢ /~ ~ l~ i 1 (//~'t

i. \ `K'l .~ ~.✓~l'~f ~7s'✓'flr. >>d~~~ ~;f~s ~,~~✓~ ^e,jlbl~•,la li~iJ~, '~'~ ~~~s~•'J `ioFi~. ~>~'@.'-~.Ja .~~F~ ~ _

DATE OF THIS ORDER TIME OF THIS ORDER XPIRATION D' ~ OF THIS ORDER SIGNATURElNAME OF JUDGE

d' f;~'` A.M.

~~'~NEXT HEARING DATE

1 ~ at ~1.~r;~~~~ ~ A.M. ❑ P.M. in Courtroom ~9.:G ~~ '~ .r'- -LS•

i his Gour's prior Order has been cerrninated. Law enforcemenr shall desiroy all records of such Order. ❑ Terminated a~ Plaintiff s requesi
DATE OF RRIOR ORDER DATA I ERMINATION EFFECTIVE SIGNATURE/NAME OF JUDGE

~~DATE OF TERMINATIOfJ ORDER TIME TERMINATION EFFEC i IVE
❑ A.M. ❑ P.M.

A TRUE CLERK-MAGISTRATE/ASST. CLEP.K

COPY
ATTEST: ,(

HA-2A (5110)

R.9



~~ ~ ~~~~@~9~~U ~t~~9,.~~a~ ~V3~~~~'s~9 ~G~ J ~G^~'fi~J~~9~~~~b'~ DOCKET NO, ~ ,~3 ~ =`~~ll~i ~1~~~~~~i1t47~~t~i~~ l~f~~~l~ ~.QOdJJ~ti ~~,#« .
~1C° ~=a~~~'~~~6tfa~V~V ~' pG~~~~~~'B~~ ~Ev~~G~

COURT NAME &ADDRESS
~~.L. C. ~5~~ 12 Z 0 RO 0410

PLAINTIFF'S NAfUiE.. ..

Gihan Suliman Somerville ~tstric~ Court
175 FeIISWay
Somerville; M/~: 0245DEFENDRNT'S NAME

~R' Daisy Obi
~e p~g~~ ~~~~~ ~G~'~~~ ~Q'~ j ~~~~~~) 4Rfi~~@~9~~/~6~ ~ ~~9~~~0 "his modifiication was issued alter a hearing at which

the P(aintiif ❑appeared ❑did not appear and the De~`~ndanf ❑appeared ❑ d.id not appear..

The Court has ~V~~~~~~ thaf fhe prior order issued on , 20 be ~ifi~~~~r9~~ as follows:

The expiration dale of this order has been ~~a o ~V~~[~~ (see below). "7~~~ 6l1i~~8C°I~~'a~'~~~39(~~
~~~'

DATE THIS RDER

~ ~~ O

TIME OF THIS ORDE
/ ~ A.M.

~` `~ a ❑ 
P.M..

EXPIR ' ION DA OF THIS ORDER

~ J ~ . c~ at 4 P.M:

SIGNATUREINAME OF"JUDGE

NE HEA ING DA E ~ i
~~ 

r~at. A.M. ❑ P.M., in Courtroom X r

~ ~, p~p~y~ ~~.t~~ ~ . ~~~~ ~ (~ ~'~~~~~)•.~{I~~~~'~~~/~~`~~~q~~~: i his modification s issaed arz~r a hearing at which

the.Plaintiff Q appeared ❑did not appear and the Defendant . Q appeared ❑did not appear.

The Courfi has ~6"~~~~~~ fhai tFie prior order:issued on. , 20 be 4U~~~@~I~~ as fioifows:

❑ The expiration date of this order has been ~)~~~~R~~~ (see below). 'Q ~~°~~~ 6~9~~6~1~~~'~~~(~) .

DATE OF THIS"ORDER TIME OF THIS ORDER EXPIRATION DATE OF THIS ORDER SfGNATURE/NAME OF JUDGE
❑ A.M.
❑ P.M. at4 P.M.

NEXT HEARING DA I E

at ❑ A.M. ❑ P.M. in Courtroom X

~ ~, ~(~p~~ (~~~~~' ~~~L~~' ~Q~~i Q(~~~~~➢ ¢~fd~~p(~p~~1I~~~~'~6~9~~~0 phis modification was issued a~Cer.~. hearing. at which

the FlainfifF ~ appeared ❑did not appear and• fhe Defendant ❑appeared ❑did not appear.

The Court .has ~~~m(~~~ fh~t the prior order issued on ,: 20 be 6li8~~~~@~~ as follows:

❑ The expir~iion cJate of this order has been ~~n ~~§~~~ (see below). ❑ ~ e ~~~ filt~~~~~r9~~'~9~~9(~➢

DATE OF THIS ORDER TIME OF THIS ORDER EXPIRATION DATE 01= THIS ORDER SIGNATURE/NAME OF JUDGE

❑ A.M.
❑ P.M. at 4 I'.M.

NEXT NEARING DATE

at ❑ A.M. ❑ P.M. in Courtroom
.i

4 his Courf's prior Order has been Terminated. La~~v ern`orcemenfi shall desiroy a(I r°cords of such Order. Q ; erminated at Plainti~r s reques~
DATE OF PRIOR ORDER DATE TERMINATIO~1 EFFECTIVE SfGNATURE/NAME OF JUDGc

~~DATE 01= TERMINATION ORDER TIME TER~4INNTION EFFECTIVE
❑ A.M. ❑ P.M.

A TRUE CLEP.K-MAGISTRATElASST. CLERK

COPY
ATTEST: )(

HA-2A (5/1U)
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DOCKET NUMBER ~rl~l ~our~ of Massachusetts ~

JUDGMENT FOR PLAINTIFFS) -~210SC001316 District Court Department
Small Claims Session

CASE NAME Gihan Suliman v. Daisy Obi

PLAINTIFFS) WHO ARE PARTIES TO THIS JUDGfv1ENT COURT NAP.AE &ADDRESS

Gihan Suliman
Somerville District Court
175 Fellsway
Somerville, MA 02145

DEFENDANTS) WHO ARE PARTIES TO THIS JUDGMENT NEXT COURT EVENT (IF ANY)

Daisy Obi

PARTY (OR ATTORNEY FOR PARTY) TO WHOM THIS COPY OF JUDGMENT IS ISSUED PAYMENT ORDER TERMS
Pay Total Amount By: 05/08/2013

Daisy Obi
63 Pinckney St., #2
Somerville, MA OZ"I 4J~ FURTHER ORDERS OF THE COURT

CLERK'S FINDING IS ADJUDICATED//
PAYMENT REVIEW SCHEDULED 5/16/13 @

JUDGMENT FOR PLAINTIFFS)

On the above cl2im, after trial by a judge, the Court (H~n. Paul P.~ Yee; his ~nterad JUDGMF_NT .N r~~VO~: OF THE

PLAINTIFFS) listed above. The deTe~dant!s) must pay the plaintiffs) the "Judgment Total" shown below, plus additional

postjudgment interest under General Laws c. 235 ~ 8 at tf ~e "P,rnual Interest Rate" shown below from the "Date Judgment

Entered" shown below until the date of payment. The defendants) is required 'oy yaw to pay the plaintiffs) that total amount.

Unless the defendants) failed to appear, the defendants) has a right of appeal within 10 days after'receiving notice of this

judgment. See the enclosed instructions for additional information.

If the court has scheduled this matter for a next court event, both parties must appear unless excused. The defendants) is

subject to arrest for failing to appear.

1. Date of Breach, Demand or Complaint 10/19/2012

2. Date Judgment Entered 04/08/2013

3. Number of Days of Prejudgment Interest (line 2 - Line1) 171

4. Annual Interest Rate of .12/365.25 =Daily Interest rate .000329

5. Single Damages
$2,000.00

6. Prejudgment Interest (lines 3x4x5) $112.52

7. Double or Treble Damages Awarded by Court (where authorized bylaw) ~

8. Gasfis ~,Yvardad by Court
$50.00

9. Attorney Fees Awarded by Court (where authorized bylaw) $

10. JUDGMENT T07AL PAYABLE TO PLAIfVTIFF(S) .(Lines 5+6+7+g+g) $2,162.52

DATE JUDGMENT ENTERED CLERK-MAGISTRATE/ASS~;,,C,L6R~K :,,

04/08/2013 ~: - 
. _, ...... :..

036 WWVJ:1iT~SS.gOVICOUftS DatelTime Printed: 04-08-2013 12:03:50
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DOCKET NUMBER Tr1aI COUI`t Of MBSSaCF1LISettS ~`

JUDGMENT FOF2 PLAINTIFF(S~ 1210SC001316 District Court ~eparfrnen~
Small Claims Session

CASE NAME Gihan Suliman v. Daisy Obi

PLAINTIFF{S; WHO ARE PARTIES TO THIS JUDGMENT COURT NAME &ADDRESS

Gihan Suliman
Somerville District Court
175 Felisway
Somerville, MA 02145

DEFENDANTS) WHO ARE PARTIES TO THIS JUDGMENT NEXT COURT EVENT (IF ANY)

Daisy Obi Payment Review

05/23/2013 8:30 AM

Small Claims Magistrate Session

PARTY (OR ATTORNEY FOR PARTY) TO WHOM THIS COPY OF JUDGMENT IS ISSUED PAYMENT ORDER TERMS

Daisy Obi None
63 Pinckney St., #2
SOf1l8N1~~0, MA O2~ 45 FURTHER ORDERS OF THE C9URT

CORRECTED JUDGMENT//PAYMENT
REVIEW SCHEDULED 5/16/13. @ 8:30 AM

JUDGMENT FOR PLAINTIFFS)

On the above claim, after trial by a judge, the Court (Hon. Paul M Yee) has entered JUDGMENT IN FAVOR OF THE

PLAINTIFFS) listed above. The defendants) must pay the plaintiffs) the "Judgment Total" shown below, plus additional

postjudgment interest under General Laws c. 235 § 8 at the "Annual Interest Rate" shown below from the "Date Judgment

Entered" shown below until the date of payment. The defendants) is required by law to pay the plaintiffs) that total amount.

Unless the defendanf(s) failed to appear, the defendants) has a right of appeal within 10 days after receiving notice of this

judgment. See the enclosed instructions for additional information.

if the court has scheduled this matter for a next court event, both parties must appear unless excused. The defendants) is

subject to arrest for failing to appear.

1. Date of Breach, Demand or Complaint 10/19/2012

2. Date Judgment Entered
04/25/2013

3. Number of Days of Prejudgment Interest (line 2 - Line1) 188

4. Annual Interest Rate of .12/365.25 =Daily Interest rate .000329

5. Single Damages
$2,000.00

6. Prejudgment Interest (lines 3x4x5)
$123.70

7. DoGble or Treble Damages Awarded by Court (where authorized by !aw) $4,000.00

8. Costs Awarded by Court
$50.00

9. Attorney gees Awarded by Court (where authorized bylaw) $3,000.00

10. JI,JDGMENT TOTAL P~.YABLE TO PL6~INTIFF(S) .(Lines 5+6+7+8+g) $9,173.70

DATE JUDGMENT ENTERED CLERK-MAGISTRATE/P.SST. CLERK

04/25/2013 ~

036 WWW.f71aSS.90VICOUftS Date(Time Printed: 05-21-2013 12:11:46
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MIDDLESEX, SS. DISTRICT COURT I)EPARTMEl\1T
SOMER~ILLE DIVISION
COM~'LAINT NO.: 1210CR2072

COMMONWEALTH

v.

DA,TS~' QT~_T;
y3efendant

DEFENDANT'S MOTION TO BE RESENTENCED

NOW COMES DEFENDANT, Daisy Obi (hereinafter "Defendant"), in the above-captioned

matter and, pursuant to Commontivealth v. LeBlanc, 370 Mass. 217, 221 (1976), respectfully

moves this Honorable Court to order that Defendant be resentenced before another judge for the

reasons hereinafter set forth.

As grounds therefor, Defendant hereby submits as follows:

1. On April 23, 2014, Defendant was convicted of a simple assault and battery and

sentenced to 2 years in the House of Correction, 6 months to serve, balance suspended

for 2 years by this Court;

2. Improper sentencing considerations were taken into account by this Court, to wit, the

court treated this matter as if it were a hate crime, even though the Defendant was not

charged with any such crime;

3. Further, the judge who presided over the trial failed to disclose prior to trial that he had

presided over several harassment prevention hearings involving the Defendant and the

alleged victim, and upon information and belief, demonstrated a clear bias and/or

prejudice against the Defendant as a result of same.

Re 1 3



WHEREFORE, based upon the foregoing .arguments, authorities and accompanying affidavit, ,.

Defendant hereby requests that this Honorable Court allow Defendant's Motion to Be

Resentenced.

Dated: June 3, 2014

Ro14

Respectfully submitted,

Daisy Obi,
By her Attorney,

~ r

~'

Michael D. Rubenstein, Esq.
Attorney for Defendant
1725 Revere Beach Parkway
Everett, MA 02149
(617) 387-3548
B.B.O. #545358



MIDDLESEX, SS.

COMMONWEALTH

1lAT~V C~RT~

v.

Defendant

It

DISTRICT COURT I3EPARTMt~.l~1'I'
SOMERVILLE DIVISIOlet
COMPLAINT NO.: 1210CR2072

AFFIDAVIT OF DEFENSE COUNSEL IN SUPPORT OF

~EFE1VDAl~TT'S M07CIQ~1V fi0 BE 12ESE1~TTEI~CED

In support of the within Defendant's Motion to Be Resentenced, I, Michael D. Rubenstein, Esq.,

Attorney for Defendant in the above-captioned matter, under oath and upon information and

belief, do hereby state and depose as follows:

1. The sentencing judge failed to inform the Defendant and counsel prior to trial that he had

previously presided over several harassment prevention order' hearings involving the

Defendant and the alleged victim, and that he had abias/prejudice against this Defendant.

WHEREFORE, Defendant, through her Attorney, does hereby request that this ~-Ionorable Court

allow Defendant's Motion as aforesaid.

SIGNED this date under the penalties. of perjury.

Dated: June 3, 2014 Respectfully submitted,

f

Mi hael D. Rubenstein, Esq.
Attorney for Defendant

R.15



CER7CI]EICATE OF SERVICE

The undersigned hereby certifies that a true copy of the within Defendant's Motion to Be

Resentenced and Affidavit in support thereof were this day served upon all parties to this action

by mailing same, first class postage prepaid, to the following:

ADA Mary O'Neil, Office of the District Attorney, Somerville District Court, 175 Fellsway,
Somerville, MA 02145
SIGNED under the penalties of perjury.

T,~,rPCi: Tune 3, Zn 14 i' i' 1,1 ~". ,~ l.t ~i(,/I~J
Mi~ha~l D. Rubenstein, Esq.

cc: Daisy Obi

R.16



STATUTORY ADDENDUM:

United States Constitution:

Amendment I:

Congress shall make no law respecting an establishment of
religion, or prohibiting the free eyercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition .
the government for a redress of grievances.

Amendment IV:

The right of tha people to be secure in their persons,
houses, papers, and effects, against unreasonable .searches
and seizures, shall not be violated, and no warrants shall
issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

Amendment V:

Na person shall be held to aizswer for a capital, or
otherwise infamous crime, unless on a presentment or
.indictment of a grand jury, except in cases arising in the
land or naval forces, or in the militia, when in actual
service in time of war or public danger; nor shall any
person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of 1~_fe, liberty, or property, without due process
of law; nor shall private pxoperty be taken for public -use,
without _just compensation.

Amendment VI:

In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of
~.he state and district wherein the crime shall have been
c~zn~.nitted, which dis~~ric~t shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusat?on; to be confronted with the
wi_i:nesses a.c~ainst IZllilp to have compulsory process for
ok~taining witnesses in his favorr and to have Lhe
a~sistal~ce of counszl for 1~is deg=~nse a



amendment VIII:

Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual. punishments inflicted.

Amendment XIV:

Section 1.
All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the
United States and of the state wherein they reside. No
state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;
nor shall any state deprive any person of life, .liberty, or
property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the
laws.

Massachusetts Declaration of Rights:

Article I:

Z-~11 people are born free and equal and have certain natural,
essential and unalienable rights; among which may ]~e
r_eCkoned the right of enjoying and deLending their lives
and liberties; that of acquiring, possessing and protecting
~ra~ertyr in fine, that of seeking and obtaining their
safety and happiness. Equality under the law shall not be
denied or abridged because of sew., race, color, creed or
national origin.

I~rticle II:

T~L is the right as well as the duty of all men in society,
publicly, and at stated seasons to worship the Supreme
Being, the great Creator and Preserver of the universes And
nc~ subject shall be huitP molested, or restrained, in his
p~~.rson, liberty, or estate, for worshipping God in the
~n~.nner and season most agreeable to the dictates of his o~an
conscience; or for his religioL?s profess-ion or sentimentsF
~a~_~vicied he do~th nog disturb the ~L~blic peace, or obstruct
c~`rl~.er_~s in their religious ~rlorshi~~ .

17_~,~.icJ_e XTI F

No subject shall be held to answer for any crime or offence,



until the same is fully and plainly, substantially and
formally, described to him; or be compelled to accuse, or
furnish evidence against himself. And every subject shall
have a right to produce all proofs, that may be favorable
to him; to meet the witnesses against him face to face, and
to be fully heard in his defence by himself, or his council,
at his election. And no subject shall be arrested,
imprisoned, despoiled, or deprived of his property,
immunities, or privileges, put out of the protection of the
law, exiled, or deprived of his life, liberty, or estate;
but by the judgment of his peers, or the law of the land.

And the legislature shall not make any law, that shall
subject any person to a capital or infamous punishment,
excepting for the government of the army and navy, without
trial by jury.

Article XXVI;

No magistrate or court of law shall demand excessive bail
or sureties, impose excessive fines, or inflict cruel or
unusual punishments.

Article XXIX:

T~t is essential to the preservation of the rights of every
individual, his life, liberty, property, and. characterP
'~~.at there be an impartial interpretation of the laws, and
administration of justice. It is the right of every citizen
to be tried by judges as free, impartial and independent as
the lot of humanity will admit. It is, therefore, not only
the best policy, but for the security of the rights of the
people, and of every citizen, that the judges of the
supreme judicial court should hold their offices as long as
they behave themselves we11; and that they should have
honorable salaries ascertained and established by standing
1_aws e

42 U.S.C. X1981:

(a) Statement of equal rights
X11 persons within the jurisdiction of the United States
sha7.1 l~.ave the same right in every State and Territory to
zn~l~e and enforce contracts, to sue, be ~artiies, dive
evidencef and to the full and equal J~enefit of all laws a~zd
proceedings for the security of persons and prope~~ty as is
enjoyed by white citizens, a.nd shall. re su}~ject to like



punishment, pains, penalties, taxes, licenses, and
~~actions of every kind, and to no other,
(b) "Make and enforce contracts" defined
far purposes of this section, the term "make and enforce
contracts" includes the making, performance, modification,
and termination of contracts, and the enjoyment of all
benefits, privileges, terms, and conditions of the
contractual relationship.
(c) Protection against impairment
The rights protected by this section are protected against
impairment by nongovernmental discrimination and impairment
under color of State law.

M,G.L, c. 6 X172:

(a) The department shall maintain criminal offender record
information in a database., which shall exist in an
electronic format and be accessible via the world wide web.
except as provided otherwise in-this chapter, access to the
database shall be limited as follows:
(1) Criminal justice agencies may obtain all criminal
offender record information, including sealed records, for
the actual performance of their criminal justice duties.
Licensing authorities, as defined in section 121 0~ chapter
X40, may obtain all criminal ofFender record information,
including sealed iecords, for the puipose of firearms
licensing in accordance with sections 121 to131P, inclusive,
o~ chapter 140. The criminal record revze~a board may obtain
all criminal offender record information, including sealed
records, for the actual performance of its duties.
(2) A requestor authorized or required by statute,
regulation or accreditation requirement to obtain criminal
offender record information other than that available under
clause (3) may obtain such information to the extent and
:for the purposes authorized to comply with said statuteP
regulation or accreditation requirenlento
(3) A requestor or the requestor's legally designated
~_~presentative may obtain ciiminal offender record
information for any of the following purposes: (i) to
evaluate current and prospective employees including full-
t~zne, part-time, contract, internship employees or
volunteers; (ii) to evaluate applicants for rental or lease
a~~ 12ousiz~g; (,iii) to evaluate volunteers for servicesf and
(:i.v) 'to evalu~t~ applicants f_or a p:cof~ssional or
oc:cupa~ional 1ic~?~se issued b~j a s~~~te or municipal entity
C~:irnil~i~l off2ncler reword inTotmation made available under
~.11i_s s~c~t~ o~z steal 1 be 1i~niLed to ~1:2~e following; (i) felony



convictions for 10 years following the disposition thereof,
including termination of any period of incarceration or
custody, (ii} misdemeanor convictions for 5 years following
the disposition thereof, including termination of any
period of incarceration or custody, and (iii) pending
criminal charges, which sha11 include cases that have -been
continued without a finding until such dime as the case is
dismissed pursuant to section 18 of chapter 278; provided,
however, that prior misdemeanor and felony conviction
records shall be available for the entire period that the
subject's last available conviction record is available
under this section; and provided further, that a violation
of section 7 of chapter 209A and a violation of section 9
of chapter 258E shall be treated as a felony for purposes
of this section.-
(~) Any member of the general public may upon written
request to the department and in accordance with
regulations established by the department obtain the
following criminal offender record information on a
s~i~ject: (i) convictions for any felony punishable by a
'term of imprisonment of 5 years or more, for 10 years
following the disposition thereof, including termination of
any period of incarceration or custody, (ii) information
indicating custody status and placement within the
correction system for an individual vaho has been convicted
o~ any offense and sentenced to any term of imprisonment,
and at the time of the request: is serving a sentence of
ptok~ation or incarceration, or is under the custody of the
parole board; (iii) felony convictions foi 2 years
following the disposition thereof, including any period of
incarceration or custody; and (iv) misdemeanor convictions
fc~r 1 year following the disposition thereof, including any
period of incarceration or custody.
(5) A subject who seeks to obtain his own criminal offender
xecord information and the subject°s legally designated
r_~presentative may obtain all criminal offender record
information from the department pertaining to the subject
under section 175<
(6) The commissioner may provide access to criminal
offender record information to persons oi~her than those
e~ztitled to obtain access under this section, if the
corrunissioner finds that such diss~i~linati on to such
rc;c~lz~stor serves she public int~r~st, Upon such a finclingf
~thE comm~_ssioner shall also determz~.e she e~tenz of accea~
~~ crilni.nal ofFender record izzior:ina~ti on Necessary to
,SUS~ain the pull is in serest e T1_~~ com~nissio~zei shall make ~n
~.n.nual _r~porl=, to the Governor and fi1E a cop~j of the report



with the state secretary, the attorney general, the clerJc
of the house of representatives and the clerk o~ the senate
documenting all access provided under this paragraph,
without inclusion of identifying data on a subject. The
annual report shall be available to the public upon requeste
(7) Housing authorities operating pursuant to chapter X215

may obtain from the department conviction and pending
criminal offender record information for the sole purpose
of evaluating applications for housing owned by such
housing authority, in order to further the protection and
well-being of tenants of such housing authorities.
(8) The department of telecommunications and cable and the
department of public utilities may obtain from the
department all available criminal offender record
information for the purpose of screening applicants for
motox bus driver certificates and applicants who regularly
transport school age children or students under chapter 71B
in the course of their job duties. The department of public
telecommunications and cable and the department of public
utilities shall not disseminate such information for any
purpose other than to further the protection of children.
(9) The department of children and families and the_
department of youth services may obtain from the department
data permitted under section 1728.
(10) A person providing services in a home or community-
Uased setting for any elderly person or disabled person or
wl~o will have direct or indirect contact with such elderly
~~ disabled person or access to such person's files may
pb~ain from the department data permitted under section
:172C.
(11) The IV-D agency as set forth in chapter 119A may
obtain from the department data permitted under sectign
172D and section 14 of chapter 119A.
(~2) A long-term care facility, as defined in section 72W
of chapter 111, an assisted living residence as defined in
s~G~ion 1 of chapter 19D, and any continuing care facility
~.s clefined in section 1 of chapter 40D may obtain from the
department data permiti.ed under section 172E.
(~L3) The department of early education and care may obtain
from the department data permit~Led under section 172F.
(~_4) Operators of camps for children may obtain from the
c~E~a~tr~lent data permiz~Led Lincie~ section 172Go
(1.5} Air entity or organization. primarily enc~ac~ecl ~_n
j:~a~ovicling activities or programs to children 1£3 years of
~.c7~ or younger that arce~ts volunteers may oUtain from tl~e
c~~=~Z~artinent d_ai.a ~ermittec? under section 172H<
(:~6) School committees or supe~iz~tei~c3ent,s that have



contracted with taxicab companies to provide for the
transportation of pupils pursuant to section 7A of chapter
7'1 may obtain from the department data permitted under
section 172I.
(17) The commissioner ~of banks may obtain from the
department data permitted under section 172 J, section 3 of
chapter 255E and section 3 of chapter 255F.
(18) A children's camp or school that plans to employ a
person or accept a volunteer for a climbing wa11 or
challenge course program may obtain from the department
data permitted under section 172K.
(19) A victim of a crime, a witness or a family member of a
homicide victim, as defined in section 1 of chapter 258B,
may obtain from the department data permitted under section
178A.
(20) The motor vehicle insurance merit rating board may
~~tain from the department data permitted under section 57A
o~ chapter 6C.
(21) The department of early education and care, or its
designee, may obtain from the department data permitted
under sections 6 and 8 of chapter 15D.
(22) _The district attorney may obtain from the department
data permitted under section 2A of chapter 38.
(23) A school committee and superintendent of any city,
:.own or regional school district and the principal, by
wk~atever title the position be known, of a public or
accredited private school of any city, town or regional
school district, may obtain from the department data
permitted under section 38R of chapter 71.
(2.4) The Massachusetts Port Authority may obtain from the
dc~partznent data permitted under section 61 of chapter 90.
(25) The department of children and families may obtain
:Cr_om the department data permitted under section 26A of
c~.lzaptei 119r section 3B of chapter 210 (26) The state
racing commission may obtain. from the department data
permitted under section 9A of chapter 128Aa
(There is no clause (26) of sizbsectzon (a) , ]
(2.7) A court, office of jury commissioner, and the clerl~ of_
court or assistant cleric may obtain froze the department
data permitted under section 33 o.f chapter 234Ao
(2~) The pension fiaud unit ~~ithin the public employee
:~etireznent administration commission may obtain. from the
c:~~pa:i:t~net~.t d~.ta permitted vz~dei section 1 0~ chapter 338 of
ti~~ a.cts o~ 19°0.
('~ ~) Special ec1_~~cation school progiazns app ~_ovecl Linde~~

r..ha~~ter 71B ma~~ ovtain from ~~he clepartme~Zt ill crimii~a.l
U:~f~~~c~er record informatio~z provic~ecl_ for in paracjrapl~ (3)



o~ subsection (a).
(30) The department shall configure the database to allow
for the exchange, dissemination, distribution and direct
co~~nection of the criminal record information system to
criminal record information systems in other states and
relevant federal agencies including the Federal Bureau of
Investigation and Immigration and Custorns Enforcement that
utilize fingerprint or iris scanning and similar databases.
(b) Notwithstanding the foregoing, convictions for murder,
voluntary manslaughter, involuntary manslaughter, and sex
offenses as defined in section 178C of chapter 6 that are
punishable by a term of incarceration in state prison shall
remain in the database permanently and shall be available
to all requestors listed in paragraphs (1) through (3),
inclusive, of subsection (a) unless sealed under section
~OOA of chapter 276.
(c) The department shall specify the information that a
requestor shall provide to query the database, including,
but not limited to, 'the subject`s name, date of birth and
the last 4 digits of the subject°s social security number;
provided, however, that a member of the public accessing
information under paragraph (4).of subsection (a) shall not
bP required to provide the last four digits of the
subject's social security number. To obtain criminal
offender record information concerning a subject pursuant
to subsection (a)(2) or (a)(3), the requestor must certify
u~zder the penalties of perjury that the requestor is an
authorized designee of a qualifying entity, that the
r_~quest is for a purpose authorized under subsection (a)(2)
or (a)(3), and that the subject lzas signed an
acknowledgement form authorizing the requester to obtain
the subject's criminal offender record information. The
requester must. also certify that he has verified the
identity of the subject by reviewing a form of government-
i.ssued identification. Each requester shall maintain
acknowledgement forms for a period of 1 year from the date
~.he request is submitted. Such forms shall be subject to
audit by the department. The department may establish rules
c~a= regulations imposing other requirements or affirmative
obligations u~aon requesters as a condition of obtaining_
access to the database; provided, hotaever, that such
~dcl.itional rules and ?~ec~ulations ire not iii conflict wi~ch
t.l~e state and federal ~'~ir Credit Re~ortina Acts.
:C ti ~~on~zec~ion Frith any decision regarding ei~n~loyrnent,
vc~ltinteer o~portuizii~ies, hous-i ng or professional 1%censingg
~. person in ~ossess~ on of an ap~1%cants s c?~irnin~l offender
~~;~corcl information shill provide the appl~_ca~~t with. 'che



criminal history record in the person°s possession, whether.
attained from the department or any other source, (a) prior
to questioning the applicant about his criminal history and
(b) if the person makes a decision adverse to the applicant
pig the basis of his criminal history;,provided, however,
that if the person has provided the applicant with a copy
of his criminal offender recozd information prior to
questioning the person is not required to provide the
information a second time in connection with an adverse
decision based on this information. Failure to provide such
cr~_minal history information to the individual in
accordance with this section may subject the offending
person to investigation, hearing and sanctions by the board.
(d) Except as authorized by this section, it shall be
unlawful to request or require a person to provide a copy
of his criminal offender record information. Violation of
'this subsection_is punishable by the penalties set forth in
section 178.
(e) No employer or person relying on volunteers shall be
liable for negligent hiring practices ley reason of relying
solely on criminal offender record information received
from the department and not performing additional criminal
history background cheClcs, unless required to do so by law;
provided, however, that the employer made an employment
decision within 90 days of obtaining the criminal offender
r_,ecord information and maintained and followed policies anci
~~ocediires for verification of the subject's identify~_ng
ix~:Eormation consistent with the requirements set forth in
phis section and in the department's regulations.
No employer shall be liable for discriminatory employment
practices for the failure to hire a person on the basis of
cr_imin.al offender record information that contains
erroneous information requested and received from the
c~.epartment, if the employer would not have been liable ii
1..he information had been accurater provided, however, that
~L-he employer made an employment decision within 90 days of
ab~Laining the criminal offender record information and
maintained and followed policies and procedures for
verification. of the individual's information consistent
with the requirements set forth 111 this section and the
department's regulationsa
I~1~_i_~trer the ]~oard izoi the deparzn~en~ sha11 be lia~le in any
~~;ivi~ or criminal action ley mason oz any criminal offender.
~.ecord ? nformation or self-a~~dit log that is cis ssemin.at~c~
by the boardf including any info~~rna~ion ~l-ia~ is false,
J_1~la.CCUrc"3tP o~ incorrect because it 4~~ras err~neousl_~r ez~t~rc~a
ley the court or the ozfice of tl-?e contmiss~ over of probation,



(~) A requestor shall not disseminate .criminal offender
x:ecord information except upon request by a subjecto
provided, however, that a requestor may share criminal
o~fen.der record information w~_th individuals within the
z~questing entity that have a need to know the contents of
the criminal offender record information to serve the
purpose for which the inforrnation was obtained; and
provided further, that upon request, a rec~uestor shall
~Yzare criminal offender z~ecord information with the
government entities charged with overseeing, supervising,
a~: regulating them. A requestor shall maintain a secondary
dissemination log for a period of one.year following the
dissemination of a subject's criminal offender record
information. The log shall include the following
information: (i) name of subject; (ii) date of birth of the
aubject; (iii) date of the dissemination; (iv) name of
person to whom it was disseminated; and (v) the purpose for
the dissemination. The secondary dissemination log shall be
subject to audit by the department.
[7nless otherwise provided by law or court order, a
requestor shall not maintain a copy, electronic or
otherwise, of requested criminal of~encter record
i.n~ormation obtained from. the department for more khan 7
years from the last date of employment, volunteer service
car residency or from the date o~ the final decision of the
requestor regarding the subject4
(c~) The department shall maintain a loci o~ all queries that
shall indicate the name of the requestor, the naive of the
subject, the date of the query, and the certified purpose
o:E the query. A self-audit may be requested for no fee once
every 90 days, The commissioner may impose a fee in. an
amount as determined by the secretary of public safety and
security, for self-audit requests made more than once every
~0 days, Upon request, the commissioner may transmit the
~~lf -audit electronically. Further, if funding is available
an~J technology reasonably allows, the department shall.
establish a mechanism that will notify a subject, or an
~~dvocate or agent desigizated by the subject, by electronic
mail or other communication mechanism whenever a query is
ntiade regarding the subject a The seJ_f -audit log and quer~r
1.og shall not be considered a puUlic iecordo
(h) Not~,aithstanciing the provisions of this sectionf the
zno~oi vehicle insurance merit rating board may disseminat.~:
~_xzforr~lation concerning convictions of autorno~i~_1e laj~a
vialatioi~s ~s defined in section ~_ o_f cl~:a~t°r 90C~ or
~_z~fc~~~mation concerning a charge of ~per~tiizg a motor
1r~hicle v~~hile u~~der she influence of i~~toxica~cing liquor



~l~at results in assignment to a driver alcohol program as
described in section 24D of chapter 90, directly or
indirectly, to an insurance company doing motor vehicle,
insurance business within the commonwealth, or to such
insurance company's- agents, independent contractors or
policyholders to be used exclusively for motor vehicle
insurance purposes.
(i) Notwithstanding any other provisions of this section,
information indicating custody status and placement within
the correction system shad be available to any person upon
request; provided, however that no information shall be
disclosed that identifies family members, friends, medical
or psychological history, or any other personal information
unless such information is directly relevant to such
release or custody placement decision, and no information
shall be provided if its release would violate any other
provisions of state or federal law.
(j) The parole board, subject to sections 130 and 154 of
chapter 127, the department of correction, a county
correctional authority or a probation officer with the
approval of a justice of the appropriate division of the
trial court may, in its discretion, snake available a
summary, which may include references to criminal offender
record information or evaluative information, concerning ~
decision to release an individual on a permanent or
~L~mporary basis, to deny such release, or to change the
ir~.dividual's custody status.
~l~) Notwithstanding any other provision of this section or
~n.y other general or special law to the contrary, members
cif the public who are in fear of an offender may obtain
fiom the department advance notification of the temporary
or permanent release of an offender from custody, including
but ~ZOt limited to expiration of a sentence, furlough,
parole, worlf release or educational release, An individual
s~elcing access to advance notification shall verify by a
w.~itten declaration under the penalties of perjury that the
individual is in fear of the of Fender and that advance
notification is warranted for physical safety reasons.
(1) ~lny individual or entity that receives or obtains
criminal offender record information from any source in
~riolation of sections 168 through 175 or this chapters
whither directl1 or through an inteLmediary, shall not
~~c~llect, sore, disseminates o_c use such criminal offencler
:~°~:cnrd information in arxy manner or for any purpose o
(rn) No ~taithstand.ii~ j iris section of c?~~pter 66AF the
f~llot~ii~g steal 1 be ~1,b1 is records s (1) ~~olice daily logs
~:r_~_r_es~t r_egistersF or other similar records compile



chronol.ogicallyP (2) chronologically maintained court
records of public judicial proceedings( (3) published
x~CQ~dS of public court or administrative proceedings, and
of public judicial administrative or legislative
proceedingso and (4) decisions of the parole board as
provided in section 130 of chapter 127.
(n) The commissioner, upon the advice of the board, shall
promulgate rules and regulations to carry out the
provisions of this sectiono

M.G.L. c. 211B, ~9:

The chief justice of the trial court, in addition to his
judicial duties and subject to the superintendence power of
the supreme judicial court as provided in section 3 of
chapter 211, shall have general superintendence of the
judicial policy of the trial court, including, without
limitation, the improvement of the administration of such
courts and the securing of their proper and efficient
administration.
The chief justice shall be the policy and judicial head of
the trial court of the commolzwealth.
In order to achieve the ends stated in this section, the
chief justice of the trial court shall be responsible for
planning, development, promulgation, and evaluation of
trial court policies, standards, and practices and shall
have the authority necessary to carry out these
responsibilities including, but not limited to, the
following:—
(i) the responsibility to provide planning and policy-
making functions, including the implementation of such
planning and policy-making decisions;
(ii) the responsibility to monitor and to assist in the
case processing and case flow management capabilities of
the trial court departments;
(iii) the power, upon request by the supreme judicial
court, to review the record and make recommendations in any.
appeals by justices against whom disciplinary actions have
been taken by any chief justice;
(iv) the responsibility to hear, for final determination,
appeals by justices claiming to be aggrieved by,an order of
a chief justice assigning or transferring said justice to a
particular court ocher than that to tiThich he was appointed
(v) the responsibility to hear, for final oetermination,
appeals by first justices who have been removed by chief
justices;



(vi) the responsibility to establish, manage and implement
a mandatory emergency judicial response system for all
judges, except when the chief justice of the trial court
determines that the participation by a particular judge
would create. a hardship for such judge;
(vii) the responsibility to provide recommendations
regarding management of the judicial recall process;
(viii) the responsibility to supervise the implementation
of the continuing education programs for judicial
personnel;
(ix) the power to appoint such personnel as the chief
justice of the trial court may deem necessary for the
office of the chief justice of the trial court; the power
to discipline, supervise and define the duties of such
personnel, and the power to dismiss such personnel;
(x) the power, where in different departments of the trial
court there are pending cases involving the same party or
the same issue, and where a request for consolidation is
made to the chief administrative justice to consolidate
such cases for hearing by 1 justice, and to assign said
justice to sit as a justice of other departments and
exercise the powers of justices of other departments, in
order to dispose of such cases with efficient use of
judicial resources;
(xi) the power to assign a justice appointed to any
department of the trial court to sit in any other.
department of the court, for such period or periods of time
as he deems wi11 best promote the speedy dispatch of
judicial business; prodded, however, that:
(a) prior to making such assignments; said chief justice of
the trial court shall ascertain the respective preferences
of the justices of the trial court as to the department or
departments, if any, including the department to which he
is appointed, to which each such justice desires to be
assigned and, in making such assignments to any department
of said court shall, to the extent consistent with the
effective administration of justice, including the
maintenance of the respective specialized functions of the
land, housing, probate and family, and juvenile court
departments, the administrative responsibilities of any
justice, and the speedy dispatch of judicial business in
each of the several departments of the trial court, assign
to any department on a basis of first priority justices ~aho
have expressed as aforesaid their preferences for
assignment thereto,
(b) a justice, if aggrieved for cause by an order of the
chief justice of the trial court assigning him ~o sit in a



particular location or department of the court .other than
that to which he was appointed may appeal the order of said
chief justice of the trial court to the supreme judicial
court, which shall forthwith hear and determine the matter;
(c) a chief justice shall notify the chief justice of the
trial court of, and may report to the supreme judicial
court, any order made by said chief justice of the trial
court pursuant to this paragraph which, in the opinion of
such chief justice, impairs the orderly operation of his
department;
(xiii) upon the joint request of the chief justices of 2 or
more departments of the trial court, authorize the transfer
of cases from one department to another;
(xiv) establish procedures, subject to the rule-making
power of the justices of the supreme judicial court, for
the assignment of matters coming before the trial court
which do not warrant the use of a judge to other
appropriate personnel, including clerk-magistrates,
mediators, and arbitrators, and authorize such personnel to
review, hear, and dispose of such matters, subject to
appropriate judicial review;
(xv) the chief justice of the trial court shall be provided
with offices that are proximate to the supreme judicial
court at the expense of the commonwealth but only after
said chief justice of the trial court has not found
sufficient office space in any facility owned by the
commonwealth and proximate to the supreme judicial court;
(xvi} the chief justice of the trial court shall be
authorized to visit any department or any division or any
place for holding court within such a department the chief
justice may from time to time call conferences of any or
all of the chief justices of the departments;
(xvii) notwithstanding the provisions of this section, the
chief justice of the trial court, in order to provide for
the speedy administration of justice in the counties of
Dukes and Nantucket, shall designate, from time to time,
justices sitting in the division of the district court
department for either of said counties as justices of the
superior court department sitting in either of said
counties, with power to grant injunctive relief to the same
extent as a justice appointed to the superior court
department;
(xviii) the chief justice of the trial court may delegate
his responsibilities and powers hereunder and as otherwise
provided by law to a chief justice, jus~ice, regional.
justice, first justice presiding justice, court officer,
clerk, or any employee of his department, for such period



of time and with such limitations as he may impose,
whenever in his opinion such delegation of authority will
expedite the judicial business of the trial court;.
(xix) the authority to hear and resolve interdepartmental
disputes or disagreements regarding (1) transferring cases
in order to facilitate the efficient administration of
justice and (2) making adjustments in the scheduling and
location of court sessions in order to facilitate the
efficient administration of justice;
(xx) the responsibility to review and make recommendations
regarding the expeditious clearing of outstanding warrants
throughout the courts of the commonwealth;
(xxi) in consultation with the court administrator, the
authority to resolve any dispute arising between a first
justice of a division and a clerk of court concerning the
management and administration of the clerk's office, the
duties, powers and obligations of the clerk's staff, or the
interpretation of the personnel standards provided for
under section 8, provided, however, that any such dispute
shall be submitted to the chief justice of the trial court
in writing by the clerk, clerk-magistrate or first justice
and the chief justice shall, within 30 days of receipt of
the written notification of such dispute and conduct a
hearing in order to determine the matter. The decision of
the chief justice shall be binding on the parties;
(xxii) notwithstanding any general or special law to the
contrary, the authority to suspend any particular session
of the trial court; move sessions so that the availability
of court personnel is consistent with the needs of
individual courts• transfer cases and matters from 

a court
to any other court, consolidate cases, and make such
periodic adjustments in the scheduling and locations of
court sessions as are deemed necessary for the proper
administration of justice; and

(xxiii) 

the authority to exercise any inherently judicial
power not otherwise specified in this section; provided,
however, that nothing in this section shall authorize the
chief justice to exercise any power reserved to the full
court.

M.G.L. c. 234, X28:

Upon motion of either party, the court shall, or the
parties or Their attorneys may under the direction of the
court, examine on oath a person who is called as a juror
therein, to learn whether he is related to either party or
has any interest in the case, or has expressed or formed an



opinion, or is sensible of any bias or prejudice, therein
aiid the objecting party may introduce other competent
evidence in support of the objection. If the court finds
that the juror does.not stand indifferent in the case,
another shall be called in his stead. In a criminal case
such examination shall include questions designed to learn
whether such juror understands that a defendant is presumed
innocent until proven guilty, that the commonwealth has the
burden of proving guilt beyond a reasonable doubt, and that
the defendant need not present evidence in his behalf. If
the court finds that such juror does not so understand,
another sha11 be called in his stead.
Foy the purpose of determining whether a juror stands
indifferent in the case, it it appears that, as a result of
the impact of considerations which may cause a decision or
decisions to be made in whole or in part upon issues
extraneous to the case, including, but not limited to,
community attitudes, possible exposure to potentially
prejudicial material or possible preconceived opinions
toward the credibility of certain classes of persons, the
juror may not stand indifferent, the court shall, or the
parties or their attorneys may, with the permission and
utzder the direction of the court, examine the juror
specifically with respect to such considerations, attitudes,
exposure, opinions or any other matters which may, as Y
aforesaid, cause a decision or decisions to be made in
whole or in part upon issues extraneous to the issues' in
tkse case. Such examination may include a brief statement of
~l~e facts of the case, to the extent the facts are
appropriate and relevant to t11e issue of such examination,
and shall be conducted individually and outside the
presence of other persons about to be called as jurors or
a1r_eady called.

M.G.L. c. 265, ~13A (a):

Whoever commits an assault or an assault and battery upon
anther shall be punished by imprisonment for not more than
21/? years in a house of correction or by a. fine of not.
~.nare than $1,000.

.~ st~nvnons may be issu~cl instead o~ a ~~aar,-ant for .the arrest
o:(: ~~ny ~ersbn ~~pon a complaint for a violation of any
r~tovision of this subsection if in the ju~r~rnent of the
r,~urt. o_r justice receiving the complain . there is reason. to
l~~li eve that he will a~~pear upon a suntinons ,



M.G.L. c. 265, X37:

No person, whether or not acting under color of law, shall
by force ar threat of force, willfully injure, intimidate
or interfere with, or attempt to injure, intimidate or
interfere with, or oppress or threaten any other person in
the free exercise or enjoyment of any right or privilege
secured to him by the constitution or laTas of the
commonwealth or by the constitution or laws of the United
States. Any person convicted of violating this provision
~hal1 be fined not more than one thousand dollars or
imprisoned not more than one year or both; and if bodily
injury results, shall be punished by a fine of not more
than ten thousand dollars or by imprisonment for not more
than ten years, or both.

M.G.L. c. 276, X87:

The superior court, any district court and any juvenile
court may place on probation in the care of its probation
officer any person before it charged with an offense or a
crime for such time and upon such conditions as it deems
proper, with the defendant °s consent, before trial and
before a plea of guilty, or in any case after a finding or
verdict of guilty; provided, that, in the case of any child
under the age of 18 placed upon probation by the superior
court, he may be placed in the care of a probation officer
of any district court or of any juvenile court, within the
~udiCial district of which such child resides; and provided
~tzrther, that no person convicted under section twenty-two
A, 22B, 22C, 24B or subsection (b) of section 50 of chapter
two hundred and sixty-five or section thirty-five A of
chapter two hundred and seventy-two shall, if it appears
t1~at he has previously been convicted under said sections
and was eighteen years of age or older at the time of
committing the offense for which he was so convicted, be
released on parole o~ probation piior to the completion of
~i.ve years of his sentenceo

S.J.C. Rule 3:09, Canon 3:

Eo Disqualification.

(1) A judge sha11 disqualify himself or herself in a
proceeding in which the judc~.~e's impartiality might
reasonably be questioned, including but not limited to
instances where:



(a) the judge has a personal bias or prejudice
concerning a party or a party's lawyer;

(b) the judge served as a lawyer in the matter in
controversy;

(c) a lawyer with whom the judge previously practiced
law served during such association as a lawyer
concerning the matter in controversy;

(d) the judge has been, or is to the judge's knowledge
likely to be, a material witness concerning the matter
in controversy;

(e } the j udge has
evidentiary facts
controversy;

personal knowledge of disputed
concerning the matter in

(f) the judge is a party to the proceeding or an
officer, director, or trustee of a party or the judge
knows, or reasonably should know, that he or she,
individually or as.a fiduciary, has (i) an economic
interest in the subject matter in controversy or in a
party to the proceeding, which interest could be
substantially affected by the outcome of the
proceeding, (ii) a relationship interest to a. party to
the proceeding where the party could be substantially
affected by the outcome of the proceeding or (iii) any
other more than de minimis interest that could be
substantially affected by the outcome of the
proceeding;

(g) the judge knows., or reasonably should know, that
the judge's spouse or child wherever residing, or any
other member of the judge's family residing in the
judge's household, has (i) an economic interest in the
subject matter in controversy or in a party to the
proceeding, which interest could be substantially
affected by the outcome of the proceeding, (ii) a
relationship interest to a party to the proceeding
where the party could be substantially affected by the
outcome of the proceeding or (iii) any other more than-
de minimis interest that could be substantially
affected by the outcome of the proceeding; or

(h) the judge's spouse or domestic partner, as well as
a person within the third degree of relationship to



the judge, the judge's spouse, or the judge's domestic
partner, or a spouse or domestic partner of such other
person, (i) is a party to the proceeding or an officer,
director, ar trustee of a party, (ii) is acting as a
lawyer in the proceeding, (iii) is known by the judge
to have any more than de minimis interest that could
be substantially affected by the outcome of the
proceeding, or (iv) is to the judge's knowledge likely
to be a material witness in the proceeding.


