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COMPLAINT AND JURY DEMAND

INTRODUCTION

Property”).

In this suit, the Plaintiff, C.A.D) Builders, LLC (“CAD”), a Massachusetts limited

ability company, seeks injunctive andZor declaratory relief under 42 U.S.C. §1983, as well as
g

lief under other substantive law, on tﬁe ground that the Defendant City of Boston,

efendant Inspectional Services Depar?ment (“ISD”), acting by and through its

Planning and Development Agency (“BPDA”), acting

cliberately misused and intentionally ;r'nisapplied the Boston Zoning Code to thwart the
laintiff’s right to construct a mixed-usge building, consisting of twenty-one (21) multi-family
welling units with one (1) commercialg space unit (the “Project”), on property that CAD owns

situated at 1905 - 1911 Centre Street, 1ri the West Roxbury neighborhood of Boston (the



e

Specifically, the BPDA has simjaly failed to act: it has refused to schedule CAD’s

Small Project Review application to be heard by the BPDA Board of Directors. Scheduling

such a hearing before the BPDA Board 'of Directors is a mere ministerial step necessary to

move forward CAD’s application for Small Project Review under Article 80E of the Boston
Zoning Code. Indeed, the hearing before the BPDA Board of Directors is itself, in practical
effect, also a ministerial step, as a neceésary prerequisite for the BPDA Director to issue a
Certificate of Approval, approving CAD’s Project under Small Project Review. The actual
ork of determining whether any proje;:t meets Small Project Review design standards is
carried out by BPDA staff in advance of the BPDA Board hearing and the BPDA Director
issuing the Certificate of Approval; in ;;ractice, once the BPDA staff decide that a project is
design compliant, the BPDA Board and}E the BPDA Director follow suit.

As to ISD, when CAD first pres:ented its plans for the Project to an ISD Plans
Examiner in April 2020, the Plans Exar;ﬁner found zoning violations. After CAD revised its
plans, the ISD Plans Examiner droppedi one zoning violation. After another plan revision, in
late 2020, ISD dropped all the zoning Vgiolations, after which ISD issued CAD what is
commonly known as a “speed letter,” til?lat is, a letter that in effect states there are no zoning
violations requiring zoning relief from tjhe Boston Board of Appeal. For about twenty-three

|

|
and did not require zoning relief. as CAD spent money on engineers, consultants, architects
I

October 11, 2022, based on a review ofg the same plans ISD had last reviewed in late 2020,

-2

(23) months thereafter, CAD operated c])n the assumption that CAD’s Project was “as of right”
aﬁd the like in preparation for obtaining! a building permit. Suddenly, by “refusal letter” dated

ISD revived two (2) of the zoning violaftions it had previously decided (in 2020) did not exist,




”

|

and, for good measure, added two new zoning violations. Suddenly, after twenty-three

months, CAD’s Project had zoning Vioilfitions that supposedly required zoning relief from the

'
I
|

Boston Board of Appeal.
In the interim between 2020 ancll 2022, certain residents in the neighborhood of CAD’s
Project, and at least one Boston City Cycf)uncilor, became opposed to CAD’s Project. This
opposition was reported in local media'.é It was only after community and political pressure in
opposition to CAD’s project mounted tl?lat ISD and the BPDA (and the Boston Landmarks
Commission, as described infra) began imisusing their various zoning powers to illegally
thwart CAD’s Project. :

This is actually CAD’s second liawsuit against the City relating to the same Project.
An earlier suit in the Land Court against the City and the Boston Landmarks Commission is
described in the body of the Complaint: The Landmarks law suit is described herein in order
to provide context for CAD’s claim that the City of Boston, acting through those departments
which have jurisdiction over any aspect of CAD’s Project, haé misused its limited authority
]CAD from obtaining a building permit.

|
|
The relief CAD now seeks wopﬁd, in effect, clear CAD’s Project of BPDA Small

under the Boston Zoning Code to keep

Project Review and clear the zoning vi(i)lations ISD purports to have “rediscovered” (after

cciding there were no violations) some twenty-three months after last reviewing CAD’s

(=)

plans.

|
l
vl

1. The Plaintiff, C.A.D. Builders, LLC (“Plaintiff”), is a limited liability company,
i

duly organized under the la.:v:vs of the Commonwealth of Massachusetts, with a

PARTIES
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principal place of business iat 200 Revere Street, Canton, Massachusetts.
The Defendant City of Bosig on (“City”) is a municipality within the
i

Commonwealth of Massachusetts.

The Defendant Boston Inspectional Services Department (“ISD”) is a department

within the Defendant City (;),f Boston and is sued here by and through the ISD
H
Commissioner, in his officié;l capacity.
The Defendant Boston Plaririling and Development Agency (“BPDA”) is an agency
that comprises a department within the Defendant City of Boston, and is sued here

by and through the BPDA li]irector, in his official capacity.

| JURISDICTION

This Court has jurisdiction to decide claims under 42 U.S.C. §1983. The Court

has alternative jurisdiction under G.L. c. 249, §4 (Mandamus); and, G.L. c. 249, §5

(Certiorari). ’

STATEMENT OF CLAIMS

The Plaintiff owns and poss:{esses a parcel of land known generally as 1905-1911
Centre Street, in the West Rlloxbury neighborhood of Boston (“Property”).
More specifically, 1905 CCI;]tre Street was conveyed to Plaintiff by Quitclaim
Deed to Plaintiff on Octobefr 30, 2019, recorded on the Land Court registration

side, in Book 677, Page 79,E [and Court Certificate 136279. The 1911 Centre

Street property was conveyé|d to Plaintiff on September 19, 2019, by Quitclaim
Deed to Plaintiff, recorded ylvith the Suffolk Registry of Deeds (on the recorded’
land side) in Book 61766, Page 97.

! 4.
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11.

12.

13.

14.

15.

|
|
|
|
|

The Plaintiff is an experienlc ed developer that has constructed numerous single-

family and multi-family stﬂ ctures in the West Roxbury and Roslindale

neighborhoods of Boston, as well as other areas of Boston and the surrounding
municipalities. ,

The Plaintiff proposes to cQ;nstruct a mixed-use, multi-family dwelling of twenty-
one (21) residential units an%d one (1) commercial unit on the Property (“Project”).
The Project is located in a zoning sub-district in West Roxbury known as a
“Neighborhood Shopping District,” a type of business district.

There were originally two (2) structures on the Property: a bank (“Bank™) at 1965
Centre Street and a residentifal dwelling (“House”) at 1911 Centre Street. Both
structures were more than ﬁfty (50) years old.

The Plaintiff proposed to déimolish the existing structures in order to construct the
Project, and has since dem(l)iished both the House and the Bank.

In order to construct the Proﬁect, CAD needs a building permit. Building permits
are issued by ISD, usually e}ffter several other departments and agencies have
reviewed and approved diff;e%:rent aspects of a project. In order to obtain the
building permit, CAD need:eld to apply to the following agencies, among others.
First, CAD needed to file a%cE:hitectural plans and enginéering plans with Defendant
ISD, on the basis of which ﬂefendant ISD, through its Plans Examiners, would‘
determine whether the Proje;ct presented any zoning violations.

Generally, if zoning Violati(g)ins are present, an applicant such as CAD must apply
to the Boston Board of App%ei,al (“BOA”) for zoning relief.

- -5-
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17.

18.

19.

20.

21.

22.

Second, CAD needed to apply to the Defendant BPDA for “Small Project

Review,” under Article 80 ( ‘Article 80”) of the Zoning Code.

In the case of CAD’s projeclt, Small Project Review would consist of essentially
“design review,” that is, BPbA staff would make a determination whether the
Project meets certain design]w requirements set forth generally in Article 56
(“Article 56”) of the Code. ‘;\rticle 56 generally governs zoning (and certain

elements of design) in the West Roxbury neighborhood.

- Various portions of Article 56, in turn, are dedicated to zoning within West

|
Roxbury’s Neighborhood Shopping District(s).
After BPDA staff determjrit:: that a project meets design requirements as part of
Small Project Review, the piroject is then placed before the BPDA Board, which,

in turn, decides by vote whether the project complies with design requirements.

Pursuant to Article 80E-5.2(b)(ii), the BPDA Director “shall” transmit a

Certificate of Approval, or a negative finding, concerning an applicant’s Small
!
Project Review, to ISD withiin sixty (60) days. A Certificate of Approval would

bring Small Project Review }to a close, which ISD would usually require in order

|
1

for ISD to issue a building piermit.

Third, under the Boston Zo'qing Code, CAD needed a demolition permit in order to

demolish the House and the Bank.

Demolition permits are only issued by Defendant ISD after an applicant (here, the

Plaintiff, CAD) has applied ;to the Boston Landmarks Commission (“Landmarks”),

|
and gone through a process known as “Demolition Delay” governed by Article 85

-6-
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23.

24.

25.

26.

27.

28.

|
|
|

(“Article 85”) of the Boston! Zoning Code (“Zoning Code”).
i
The Commissioner of ISD 1> empowered to issue a demolition permit if an

application for Demolition J)elay has not been heard at a Landmarks Commission

public hearing and Landmarks has not issued its determination concerning

Demolition Delay within foxi’ty (40) days after the Article 80 application is

submitted to the LandmarksE Commission.

Boston Landmarks Commission and CAD’s 2021 Lawsuit Against City of
Boston and the Landmarks Commission
i

The Plaintiff submitted its abplications for Article 85 Demolition Delay in 2019.

Article 85 essentially appoirilts the Landmarks Commission and its staff to review
o

applications for demolition,bermits of buildings located in Boston Neighborhoods

;
to determine if the building is a “significant building” (a defined term).

On or about January 5, 2021, Landmarks determined that the House and Bank

were “significant.”

i
t

In the event a building is dc"emed “significant,” Landmarks must hold a public

|

hearing within forty (40) days after receiving the Demolition Delay application, in

order to determine one thing: whether to impose, or not to impose, a delay of up to
|
ninety (90) days before the demolition permit issues through ISD, after which the
\'
applicant can demolish the building.

Under existing regulations,liissued by Landmarks under authority of Article 85-6,
an applicant such as the Plaii;ntiff must hold a community meeting before the

| i
Landmarks Commission holds its public hearing to determine whether to impose
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29.

30.

31.

32.

33.

34.

35.

demolition delay.

However, before an applicant holds the community meeting, the applicant is

supposed to submit to the Landmarks staff a simple document stating potential
|
“Alternatives to Demolition’ (“Alternatives to Demolition™).

CAD, or its agents, being an experienced developer in Boston, had previously been
through the Demolition Delziiy process and had previously submitted such
Alternatives to Demolition.

In previous Demolition Delay cases in which CAD or one of its agents had been
involved, submitting Altem'afltives to Demolition consisted of submitting a brief
document describing possib}e Alternatives to Demolition.

Previous Alternatives to quinolition submitted by Plaintiff, or persons affiliated
with the Plaintiff, or with Wflich Plaintiff is otherwise familiar, have listed actions
which, if taken, would result in a particular building not ;t)eing demolished.

Article 85-5.2(b) empowers;fthe Landmarks Commission to “invite” (emphasis
added) an applicant such asf ;Plaintiff to “submit any information that the applicant
believes will assist the Lanél'rnarks Commission in determining whether the
building is subject to demolition delay . . . and . . . evaluating Alternatives to
Demolition . . .” Other provisions of Article 85 contain hortatory language to the
same effect.

In a break from previous practice, in the case of CAD’s Project, Landmarks
required that LLandmarks staff “approve” an applicant’s Alternatives to Demolition.
In a virtual meeting betweeré CAD representatives and Landmarks Commission’s

-8-
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37.

38.

39.

40.

staff in June 2021, Landmar!ks staff informed CAD’s representative that, for

unexplained reasons, Landrrilrarks would no longer accept some very obvious
Alternatives to Demolition ég true alternatives.

For example, Landmarks staEff claimed that relocating a building to a different site
would not qualify as an Alté}native to Demolition.

In the same vein, Landmark$ staff unilaterally decreed that, were CAD to “swap”
sites with the City of Boston (an Alternative to Demolition that CAD had
proposed, including CAD in%formjng Landmarks that CAD would accept a
particular City-owned site a;j;ound the corner from CAD’s Property in an exchange
of sites with the City), that too would not qualify as an Alternative to Demolition.
And again, in the same Vein; Landmarks staff decided that a buy-out by a
preservation group (another of CAD’s Alternative to Demolition) would likewise
not qualify, despite that sucljl a conveyance would obviously result in the House
and the Bank not being demfolished.

All of these newly-minted “irules” contravened existing written regulations. For
example, Article 85 as well ?as Landmarks’ own regulations and instructions
expressly state that relocatilr;g a “significant” building to a different site is an
Alternative to Demolition. Past Landmarks Commission practice also deemed off-
site relocation an Alternativ? to Demolition. But for CAD’s Project, suddenly the

|
“rules” were different. |

|
|
|

However, as outrageous as,t;hese newly-fashioned decisions were, the most

outrageous, and the decision which forced CAD to sue the City and Landmarks in

-9.-
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41.

42.

43.

44,

Land Court, was this: Landmarks staff ordered CAD to produce expensive but

useless architectural plans in order to show Alternatives to Demolition. CAD

determined that such plans jvvould cost between $40,000 to $80,000.

Specifically, Landmarks staff ordered CAD to submit: 1.) detailed architectural

plans for the existing House

and the Bank, showing each floor of the interior of the

existing structures, together with front elevations of each building; 2.) separate,

full architectural drawings s

howing the exterior of the House and the Bank each

incorporated into the exteri:or of a “new project,” each existing structure to be so
|

incorporated in two differen

t ways; 3.) these two “new project” plans were each to

include elevations from all ‘slides, including from above, as well as floor plans and,

possibly, renderings. |

|
In response to Plaintiff’s protest that it would be impossible, as a matter of

economics and engineering, to incorporate the poured concrete walls of the Bank

as a load-bearing structure v%/ithin a new project, Landmarks staff replied that

impossibility is not an excuse for not producing the requested plans, because

|
“feasibility should be argued to the Commission” at the public hearing, or words to

that effect.

And anyway, Landmarks staff assured CAD, the “new project” into which the

existing structures should be shown as “incorporated” did not have to be the

Plaintiff’s actual proposed p!roject; rather, the “new project” could be “any

building at all,” which the P

laintiff was free to “make up,” or words to that effect.

Indeed, Landmarks staff fréc:ly acknowledged that the expensive, multiple sets of
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46.

47.

48.

49.

50.

|
detailed architectural plans ¢ommission staff demanded would never be used to

construct anything whatsoe\fztlar.
For that matter, the expensivie plans Landmarks suddenly required would only
mislead the public into believing that the plans depicted a proposed building that
Plaintiff intended to (and wals able to) build.

And, finally, when CAD’s re;,presentative asked Landmarks staff whether CAD
could submit (less expensivé) plans showing the existing structures rehabilitated
for use without being incorp\]orated into any new project, Landmarks staff once
again rewrote long-standing‘irules on the spot and decreed that rehabilitating the
existing structures would n(‘)it constitute an “Alternative to Demolition” (no reason
given), yet another responsej from Landmarks that contravened not just existing
rules and previous practice, but also common sense,

By the time of CAD’s June 2021 meeting, far more than forty (40) days had
already passed since CAD Spbnﬂtted its Demolition Delay application and CAD
still had not even been placéd on the schedule for a public hearing to determine
whether Demolition Delay should be imposed.

On or about August 31, 202%1, CAD sue_:d the City and Landmarks in L.and Court.
On or about November 15, ,’;2021, CAD and the City signed a settlement
agreement. Under that settlement agreement, the City agreed to accept CAD’s
original, two-page submissibn of Alternatives to Demolition.

Under the settlement agreeri;wnt, the Land Court case was dismissed “nisi” 120

days (meaning, a dismissal would actually issue in March 2022).

-11-
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52.

53.

54.

55.

56.

57,

58.

Despite that under the settlé ment agreement the City a;greed to “promptly
schedule” CAD’s public hearing, the City took three months just to schedule

CAD’s community meeting|(which, again, was only a step toward CAD’s public

hearing).

On February 17, 2022, CA]!L? finally held its community meeting. More than 60
community members attend’led.

On February 22, 2022, CAD finally appeared before the actual Landmarks
Commission for the public hearmg at which the Commission was supposed to
decide whether to impose or not to impose 90-day Demolition Delay.

However, in a procedural m‘éove that one commissioner called “unprecedented” ‘on
the record, LLandmarks deci(%led that, because three abutters claimed not to have:
received the flyer notifyingf !them of the community meeting (but never claimed
that they lacked actual notige), Landmarks voted to have CAD re-do its
community meeting. ’

On March 10, 2022, CAD ﬁ led an emergency motion in the Land Court, following

which a Land Court judge held a status conference.

CAD held another commupﬁty meeting. On March 22, 2022, CAD again appeared

before Landmarks for its sééond public hearing and Landmarks imposed 90-day

Demolition Delay.

But that was not the end of Landmarks meddling with CAD’s project.

In May 2022, Landmarks received a citizens’ petition to designate the House on

CAD’s Property a landmarli(;.

|
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60.

61.

62.

63.

64.

65.

66.

The House had an existing “isurvey rating” within Landmarks, as designated by
Landmarks staff, as a structlére that held, at best, local significance. The House
could not even be considereq for landmark status unless it’s “status” with
Landmarks was upgraded byl two levels of “survey rating.”

Although it appeared that, by imposing 90-day Demolition Delay, Landmarks had
divested itself of jurisdictionj to take action on this citizen’s petition, Landmarks
nevertheless scheduled a hea}ring, on May 24, 2022 (having given CAD eleven
(11) days notice), days to deFernﬂne whether to upgrade the House’s existing
“survey rating” so that the H:ouse could even be considered for landmark status.
On May 25, 2022, Landmar1;<s voted to upgrade the House’s “survey rating” and to
commission a “study report,li” the next step toward designating the House a
landmark.

By letter dated June 21, 2022, Landmarks notified CAD that the 90-day
Demolition Delay applicabl(ia to both the House and the Bank on CAD’s property

|

had expired. Subsequently, CAD began preparations to obtain a demolitibn

permit.

On or about July 19, 2022, Landmarks publicly released a “Study Repoft” which
purported to trace the hjstory of the House and its occupénts.

On August.9, 2022, demolit;ion permits issued for both the House and Bank.

That same day, August 9, 2(:)22, Landmarks held a public hearing for comments on
i .
the Study Report. | ;
|
|
On August 11, 2022, CAD demolished the House.

|
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68.

69.

70.

71.

72.

73.

74.

73.

|
On August 12, 2022, ISD is;sfued a “Stop Work” order for both 1905 Centre Street

and 1911 Centre Street. ISD! posted notice that CAD’s “Short Form Demolition
Permits” were revoked. ‘

As a consequence of ISD’s §top Work order, CAD’s contractor was forced to i
vacate the 1905-1911 Centré Street site without having demolished the Bank or{
having cleaned up the debrisl from demolishing the House.

On August 17,2022, Withoﬁt ever explaining the reasons for the Stop Work
orders, ISD lifted both Stop iWork orders.

Thereafter, in late Septembér and early October, CAD demolished the Bank.

|
ISD Zoning Review and the Project’s Supposed Zoning Violations
|

On or about April 8, 2020, (;IAD filed plans for the Project with ISD for a “pre-

intake” zoning review. l

An ISD Plans Examiner was assigned to review CAD’s plans.

By “refusal letter” dated Aﬁril 21, 2020, ISD notified CAD of four (4) zoning

violations in CAD’s propo§?d Project.

The violations were: |

a. Rear Yard insufficient (Article 56-16)

b. Usable open space insuf}ficient (Article 56-16)

c. Building height in feet e:;xcessive (Article 56-16)

d. Off-street parking has iq'sufficient maneuverability due to the use of
stackers (Article 56-39).5

CAD then submitted reviséc?l plans to ISD.
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77.

78.

79.

80.

81.

82.

83.

By refusal letter dated May1I4 , 2020, ISD cited the same violations as on April 21,

2020, but removed the “Usal;le Open Space” violation.

CAD submitted to ISD various further revised Project plans.

By November 2020, ISD’s Pljans Examiner agreed with CAD’s representatives that
the plans for the proposed Pr:oject no longer contained zoning violations.

By letter dated November 5, I2020, ISD issued CAD a “More Information

Request” letter (also known among developers as a “speed letter”).

By established custom, a Mollre Information Request letter from ISD indicates that
a project will not require zox1£‘ing relief from the Boston Board of Appeal (“BOA”),
that zoning review is complcéte, and that the appiicant may proceed to obtain a
permit once the applicant sul;)mits the construction-supporting documents and
City-agency approvals liste& in the More Information Request Letter.

Thereafter, in reliance on ISD’s More Information Request letter, CAD invested
substantial amounts of money and time into the Project, in the form of engineering,
consultants, and other persor'ls, and undertook numerous expensive tasks, all as
necessary for CAD to obtai'n} a building permit.

On or about March 27, 2022;, on information and belief, the acting head of ISD at
that time called a meeting with the Plans Examiner who had previously reviewed
CAD’s Project and requeste;d that the Plans Examiner review CAD’s Project yet
again to try to find zoning vjliolations.

A
On information and belief, the Plans Examiner stated that he stood by his original

determination that CAD’s revised plans for the Project were zoning compliant.
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84.

85.

86.

87.

38.

89.

90.

On or about September 27, 2022, CAD notified the BPDA that CAD intended to

bring suit against the BPDA,i for reasons explained infra.

Then, fourteen (14) days latéy, by letter dated October 11, 2022, purportedly

l .
signed by an ISD Plans ExaI'r‘liner, ISD notified CAD of four (4) supposed zoning

violations. !

The October 11, 2022 refusalg letter was based on the same plans that ISD’s Plans
Examiner had previously examined in order to issue the November 5, 2020 “More
Information Request” letter tlhat cleared CAD’s Project of zoning violations.

It is extremely unusual for ISD to issue a “refusal letter” finding zoning violations
after having given a project tjhe go-ahead by way of a More Information Request
letter.

It is even more unusual for ISD to issue an applicant for a building permit a

“refusal letter” twenty-three (23) months after having declared a project free of

zoning violations.
!

The zoning violations cited m ISD’s October 11, 2022 refusal letter were:

a. Rear yard insufficient (Article 56, Section 16) (previously cited);

b. Building height in feet excessive (Article 56, Section 16) (previously cited);
c. Front yard insufficient (Article 56, Section 16) (new);

d. Traffic visibility across (i:orner (Article 56, Section 40.2) (new).

On information and belief, an ISD Plans Examiner did not issue the October 11k,

2022 refusal letter, despite a} Plans Examiner’s name being at the bottom of the'

|

letter. I
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92.

93.

94.

95.

96.

On information and belief, the October 11, 2022 refusal letter was issued at the
direction of ISD’s Assistant Commissioner, with the subsequent acquiescence of

ISD’s Commissioner.

ISD’s extremely belated October 11, 2022 refusal letter should be of no force and
effect on CAD’s Project, giyen that ISD previously determined that CAD’s project
was free of zoning violations, including two (2) of the zoning violations identified
in the October 11, 2022 reflisal letter.

In any event, CAD’s projectg is zoning compliant and does not contain any zoning
violations. The Project does;not contain the supposed violations cited in ISD’s
extremely belated October il, 2022 refusal letter.

CAD’s Project does not shoiw an insufficient rear yard. Under the Boston Zonihg
Code, only one line can co@prise the Rear Lot Line, and that line is the required
forty (40) feet from CAD’s proposed structure.

CAD’s Project does not show an insufficient front yard. CAD’s Project is locatéd
in a West Roxbury Neighbpirhood Shopping District, and in said districts there is
no dimensional requirement for front yards. Furthermore, the Project is at best
subject to the building align‘!ment described in Article 56-36, not building
alignment described in Article 56-40.

CAD’s Project does not shojw a building excessive in height by feet. Under Article
2A’s definition of building :height, CAD’s Project is allowed to exceed the
maximum allowed height Q!f thirty-five (35) feet because an existing structure on

|
an abutting lot in the same Neighborhood Shopping District already exceeds the
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97.

98.

99.

100.

101.

102.

103.

104.

allowed height limit .and CAb’s Project would be lower as measured in feet.
CAD’s Project does not show, a violation for traffic visibility across a corner,
because that section of ArticlE 56 does not apply in Neighborhood Shopping
Districts.

The Boston Planning and ﬁevelopmentAgencv (BPDA)

Because CAD’s Project would contain between 20,000 and 50,000 square feet of
Gross Floor Area, the Project is subject to Article 80 Small Project Review by the
BPDA.

In the case of CAD’s Projectj, Small Project Review consists only of Design

| i
Review. | |
Design Review consists of review of the exterior of a building and its various |
design components for combliance with broadly stated standards set forth in the

Boston Zoning Code, and specifically in Article 56 of the Zoning Code. Design

Review does not consist of reviewing the number of units in a project or
|

determining whether the de\j/eloper should offer affordable units.
On February 11, 2021, CAD submitted a Project Notification Form to the BPDA,
triggering Small Project Review.

On March 8, 2021, CAD held its first BPDA-required community meeting.
!

On March 23, 2021, CAD irjlformally presented its Project to the West Roxbury

|
Neighborhood Zoning Advisory Committee (without requesting a vote).

On April 26, 2021, CAD held a second BPDA-related community meeting. This
i ‘
second community meeting was not required under BPDA guidelines, but CAD
i
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105.

106.

107.

108.

109.

110.

111.

112.

113.

t

held the meeting because BPDA staff requested that CAD do so.
Subsequently, BPDA reconixinended several design changes to the Project.
CAD instituted all of the BPi)A’s recommended design changes.

At that point, CAD’s personlrflel understood that the Project met Small Project
Review community-meetingé and design requirements. - ;
Based on public comments and articles in the local newspaper, between 2020 and
2022, it became clear that a ﬁumber of community members and at least one
politician (a City Councilor)g opposed CAD’s Project.

Under Article 80, Small projiect Review is supposed to be qompleted within sixéy
(60) days. |
Small Project Review is completed when the BPDA Board of Directors has
reviewed a project and the 3PDA Director issues a Certificate of Approval (or a
negative finding).

However, review by the BPbA’s Board of Directors and the Director’s issuance of
the Certificate of Approval e‘?ire both, in effect, ministerial steps. The actual work of
determining whether a projeict meets Design Review criteria established in the
Boston Zoning Code is undtl;,rtaken by BPDA staff, who then recommend revisions
to the design to bring the project’s design into compliance. The BPDA Board and
BPDA Director typically foilow the recommendation of the BPDA staff.
Beginning in May 2021, CAD requested that the BPDA issue CAD’s Project a
Certificate of Approval for';Small Project Review.

!
Various BPDA staff were a\fvare that CAD’s Project was ready to be presented to
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114.

115.

116.

117.

118.

the BPDA Board for a Certificate of Approval but did not take the steps to present
the Project to the BPDA Boay!d.
By hand delivered letter (als;): sent by certified mail, return receipt requested) dated
March 30, 2022, to BPDA’s Director at the time, CAD’s attorney requested that .
the BPDA schedule CAD’s Pfroject to be presented to the BPDA Board of |

Directors.

Then, by hand delivered letter (also sent by certified mail, return receipt requested)
dated April 11, 2022, to BPD:A’s Director at the time, CAD’s attorney again
requested that the BPDA sch;e:dule CAD’s Project to be presented to the BPDA
Board of Directors.

By a third hand delivered letier (also sent by certified mail, return receipt
requested) dated August 19, 2022, to the BPDA’s current Director CAD’s atton}!ey
yet again requested that the ]?SPDA schedule CAD’s Project to be presented to the
BPDA Board of Directors. |

Finally, by hand delivered le;tter (also sent by certified mail, return receipt
requested) dated September 27, 2022, to the BPDA’s current Director, CAD’s

1

attorney requested for the fofurth time that the BPDA schedule CAD’s Project to be
presented to the BPDA Board of Directors.

CAD’s attorney’s fourth lettfer, the letter dated September 27, 2022 to BPDA’s -

|
current Director, specifically stated that if CAD’s Project was not on the BPDA

!
Board’s hearing schedule by September 30, 2022, CAD “would have no choice but
to bring suit against the City? and the BPDA next week to resolve this dispute. . .”
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119.

120.

121.

122.

123.

124.

125.

126.

Fourteen (14) days after CAD|’s attorney’s last (fourth) letter to the BPDA

']
Director, ISD issued the pre\(iously described October 11, 2022 refusal letter

stating that CAD’s Project colntained zoning violations for which zoning relief

would be necessary in order t|() obtain a building permit.
In October 2022, BPDA staff; contacted one of CAD’s agents and informed CAD’s
agent that the BPDA would send CAD’s Project to the BPDA Board if CAD added
an affordable unit to the Projéct and removed some parking spaces.
The BPDA staff admitted to understanding that removing parking spaces might
reduce the number of units aliowed in the Project and might trigger ISD to find
zoning violations requiring a variance. |
BPDA has no jurisdiction to ;demand affordable units in the course of the BPDAI
undertaking Design Review ias part of Small Project Review. The BPDA’s deménd
for an affordable unit amounted to an illegal attempt to impose an exaction (so-
called “linkage™) on CAD.

|
The BPDA likewise has no j;urisdiction to reduce the number of units in a project
under Small Project Design ;Review.
At all relevant times describ;ed herein, the acts of ISD were attributable to policies
created or endorsed by ISD’s Commissioner, acting in his official capacity.
At all relevant times described herein, the acts of the BPDA were attributable to
policies created or endorsed; by the BPDA'’s Director, acting in his official
capacity. I;
The ISD Commissioner is tltsle final policy maker and decision maker for Boston
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127.

128.

129.

130.

131.

132.

133.

134.

Inspectional Services with respect to zoning violations.

The Director of the BPDA is|the final policy maker and decision maker for the |

BPDA with respect to issuirig Certificates of Approval or otherwise completing

l
Small Project Review. |

l }
The acts of the BPDA’s Director and the acts of ISD’s Commissioner as described

herein were in effect acts of the City of Boston.
Since at least 2021, CAD’s Project has been the subject of numerous articles in the
media in which various members of the community have voiced opposition to the
Project.
At least one City Councilor pas publicly voiced opposition to CAD’s Project on

|
multiple occasions.
The BPDA’s (former) Direcitor, on information and belief, made statements to tile
media to the effect that the BPDA would not allow CAD’s Project to be |
constructed in its current form.
At the various community meetings described herein, community members voiéed

opposition to the Project.

i
'

CAD has within forty-five (45) days of receiving the October 11, 2022 Refusal

Letter, appealed to the Boston Board of Appeal for a determination over-turning
ISD’s decision.
In addition to filing this Complaint, CAD has filed a Complaint in the Land Court

| _
seeking relief under G.L. c. 240, §14A, among other claims for relief.
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|
.; COUNTS

[ COUNT I
(42 U.S.C. §1983)

(Defendants City of Boston; Inspectlonal Services Department, by and through its

135.

136.

137.

138.

139.

140.

141.

Commissioner; Boston Planmng and Development Agency, by and through its
l Director)

Plaintiff repeats and re-allegeé the previous paragraphs and allegations as if more

fully set forth herein.

The City of Boston, the Commissioner of Boston’s Inspectional Services

Department, and the Directof of the Boston Planning and Development Agency,,
are all “persons” within the n:leaning of 42 U.S.C. §1983. :

! |
The ISD Commissioner is thé final policy maker and decision maker for Boston’
Inspectional Services with réspect to zoning violations.

The Director of the BPDA is the final policy maker and decision maker for the -

BPDA with respect to issuing Certificates of Approval or otherwise completing

At all times herein, persons \:Nithin Boston Inspectional Services Department,
l

including the Inspectional Services Department’s Commissioner, were acting
|

Small Project Review.

under color of law.

At all times herein, persons within Boston Planning and Development Agency,
!
i

including the BPDA Directdr, were acting under color of law.

The City of Boston, ISD, byl and through ISD’s Commissioner, and the BPDA, by

and through the BPDA’s Dlrector acting under color of law, have, by way of

regulation, custom, acts, or usage, deprived the Plaintiff of rights, privileges and
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142.

143.

144.

145.

146.

immunities secured by the Ur‘lited States Constitution for which the Plaintiff is

entitled to redress under §19r$3.

Specifically, Defendant ISD, by and through its Commissioner acting in his

official capacity, issued or allowed a subordinate to issue CAD a Refusal Letter

almost two years after clearirllg CAD of all zoning violations, which letter revived

specific zoning violations that the ISD Plans Examiner had, multiple times,

previously found did not exi$t. |

The decision of the Defenda%lt ISD, acting by and through its Commissioner, to;
issue or to allow a subordina"te to issue the October 11, 2022 Refusal Letter wasian
arbitrary and capricious deciision and an arbitrary and capricious application of
ISD’s power and authority. -

By issuing or allowing a subordinate to issue the October 11, 2022 Refusal Lettér,
Defendant ISD, by and through its Commissioner, violated CAD’s right to Due:

|
Process as guaranteed by the Fourteenth Amendment to the United States

Constitution. |
By issuing or allowing a sub;ordinate to issue the October 11, 2022 Refusal Letter
two years after clearing CAD of all violations, including two of the violations

revived by the October 11, 2022 Refusal Letter, Defendant ISD, by and through its

|
Commissioner, singled CAD out as a “class of one” for arbitrary and capricious
|

I b
treatment in violation of CAD’s right to Equal Protection as guaranteed by the

Fourteenth Amendment to t;lle United States Constitution.

By refusing to process Plair;itiff’ s Small Project Review application and place
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|
|
|

] .
Plaintiff’s Project before the BPDA Board of Directors, the Defendants City of
Boston and the BPDA, by and through its Director acting in his official capacity,

have violated CAD’s right tc; Due Process as guaranteed by the Fourteenth

Amendment to the United Stagites Constitution.

147. By refusing to process Plainfilff’ s Small Project Review application and place
Plaintiff’s Project before the iBPDA Board of Directors, the Defendants City of
Boston and the BPDA, by an:d through its Director, have singled CAD out as a
“class of one” for arbitrary and capricious treatment in violation of CAD’s right to

Equal Protection as guaranteed by the fourteenth Amendment to the United States
" i
1

Constitution. :

148. The Constitutional offenses 1|’1amed herein are, as to Plaintiff, ongoing.

149. Accordingly, Plaintiff has stzjited an entitlement to prospective, injunctive relief
against the Defendants City of Boston, ISD, by and through its Commissioner, and
the BPDA, by and through its Director, all in their official capacities.

. COUNTII
(42 U.S:C. §1988: Attorney’s Fees
Against all Defendants)

150. Plaintiff repeats and re—allegjes the previous paragraphs and allegations as if more

fully set forth herein.
|

|
151. Plaintiff is entitled to attorney’s fees and costs of suit as allowed by law in the
|

event Plaintiff is a prevailin"g party in this suit under 42 U.S.C. §1983.
i

152. WHEREFORE, Plaintiff re‘c'luests the Court award Plaintiff attorney’s fees, costs,
|

and expenses of suit as a prf::vajling party on any and all claims in which Plaintiff
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153.

154.

155.

156.

157.

proves an entitlement to relie‘:f based upon violation of a right protected by federal

law or the United States Constitution.

COUNT 111
(G.L. c. 12, §11H and §11I, Massachusetts Civil Rights Act)

(Against All Defendants)

Plaintiff repeats and re-alleges the previous paragraphs and allegations as if more

fully set forth herein.

The BPDA and ISD have each made decisions and issued orders that misinterpret
or contravene the Boston Zor:ling Code and are legally incorrect, unreasonable,
arbitrary, and capricious, whjich adversely affect Plaintiff’s legal rights to develop

Plaintiff’s Property, and irnp;ose unjustified and unnecessary expense and delay on
the Plaintiff’s completion of ?the permitting process.

The foregoing decisions and:-orders exceed the respective authority of ISD and the
BPDA.

The inaction of the BPDA aﬁd the issuance by ISD of the October 11, 2022
Refusal Letter eacﬁ amount’ ito an interference, by threats, intimidation, or

|

' l ,
coercion, with rights Plaintiff enjoys under the Boston Zoning Code, or rights

|
otherwise secured by the Federal Constitution or laws of the United States, or of

. do. . . .
rights secured by the Constitution or laws of the Commonwealth, including the

Boston Zoning Code.
Wherefore, the Plaintiff is e|ntitled to such temporary and permanent injunctive and
equitable relief as has been'@emmded herein, and attorney’s fees, and money

| .

damages to the extent permitted by law.
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158.

159.

160.

161.

162.

163.

164.

COUNT 1V
(Injunctive and Other Te;pporary and Permanent Equitable Relief)
(All Defendants)

Plaintiff repeats and re-alleges the previous paragraphs and allegations as if more

fully set forth herein. ‘
|
ISD and the BPDA have eacH exceeded their respective authority by making |
! ,
decisions and issuing orders that are legally incorrect, unreasonable, arbitrary, and

capricious, which adversely affect Plaintiff’s legal rights to develop Plaintiff’s

Property.
!

ISD’s October 11, 2022 refus?al letter is an unreasonable, arbitrary and capricious

decision and order that should be declared null and void on the ground that ISD |

!

previously cleared CAD’s Per ect of zoning violations; in addition, ISD’s refusal

letter arises out of an incorrect interpretation of various sections of the Boston

Zoning Code.

The BPDA’s unreasonable, zflrbitrary and capricious decision to take no action on

CAD’s application for Small Project Review contravenes the provisions of the

Boston Zoning Code.
As a result of the foregoing decisions and orders, the Plaintiff is suffering and will
continue to suffer irreparable harm, namely unjustified, unnecessary expense and

delay incurred in the permitt?ing process and unjustified, unnecessary delay of '

Plaintiff’s rights to develop its Property.
Plaintiff has no adequate rerhedy at law.
!

Wherefore, Plaintiff is entitled to a permanent Order, or such temporary orders as
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165.

166.

167.

Plaintiff may hereafter request by motion to the Court, ordering, as to the City of’

Boston and ISD, through its Commissioner acting in his official capacity: 1.) that
ISD retract the October 11, 2@22 Refusal Letter; 2.) or, alternatively, that the

zoning violations cited in ISD;’s October 11, 2022 Refusal Letter each represent an
incorrect and unreasonable in:terpretation of the Boston Zoning Code and that
Plaintiff’s Project is thereforei: zoning compliant and that ISD may accordingly
issue CAD a building perrnit;without Plaintiff seeking or obtaining variances.
Wherefore, Plaintiff is entitle}id to a permanent Order, or such temporary orders as
Plaintiff may hereafter reque!st by motion to the Court, ordering, as to the City of
Boston and BPDA, through:ilts Director acting in his official capacity: 1.) that tl{e
BPDA, having failed to act c%n Plaintiff’s Article 80E application for Small Project
Review within the required s:ixty (60) days, is divested of jurisdiction over CAD’s
Small Project Review and tﬁat ISD may issue CAD a building permit as if CAD’s

Project had successfully cop;.1pleted Small project Review; 2.) or, alternatively, that

CAD’s Small Project Revié\liv application be scheduled for a hearing before the |

Il

BPDA Board forthwith.
| COUNT V
(G.L. c. 231A, Declaratory Judgment)
(All Defendants)

Plaintiff repeats and re-alleges the previous paragraphs and allegations as if more
fully set forth herein. 1 |

A legal controversy exists bfetween Plaintiff, the Defendant City, the Defendant

ISD, and the Defendant BPDA, which is ripe for decision.

|
i
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168.

169.

170.

171.

Defendants have made unreas onable, arbitrary and capricious decisions, the BPDA

has unreasonably refused to schedule CAD’s Small Project Review application for

review by the BPDA Board of Directors, and ISD has issued an unreasonable,

|
arbitrary and capricious order, all in excess of their authority, which acts and

| .
failures to act adversely affecT[ Plaintiff’s legal right to develop Plaintiff’s Property.

Wherefore, Plaintiff is entitlé(‘li to a declaration declaring that: the October 11,
2022 Refusal Letter issued by ISD is null, void, and of no legal effect; or,

| .
alternatively, that the zoning violations cited in ISD’s October 11, 2022 Refusal

Letter each represent an incorrect and unreasonable interpretation of the Boston
|

Zoning Code and that Plaintiff’ s Project is therefore zoning compliant and a

building permit may issue wi|'thout Plaintiff seeking or obtaining variances.

Wherefore, Plaintiff is gntitléfd to a declaration declaring that: the BPDA, having
failed to act on Plaintiff’s Ar';[icle 80E application for Small Project Review With:in
the required sixty (60) days, is divested of jurisdiction over CAD’s Small Project
Review and that ISD may is‘slue CAD a building permit as if CAD’s Project had
successfully completed Srnalll‘l project Review; or, alternatively, declaring that
CAD’s Project be scheduled for a hearing concerning CAD’s Small Project
Review application before the BPDA Board of Directors forthwith.

The Plaintiff is also entitled ‘fo a declaration setting forth such other remedial
orders as will redress the wrc:mgs Plaintiff has suffered, including an order that tile

Plaintiff be free to apply to 'the ISD Commissioner for a building permit.
!
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172.

173.

174.

175.

176.

177.

178.

179.

| COUNT VI
(G.L. c. 249, §4 and §5, Certiorari and Mandamus)
(All Defendants)

Plaintiff repeats and re-alleges the previous paragraphs and allegations as if more

fully set forth herein.

I
A legal controversy exists between Plaintiff, the Defendant City, the Defendant

ISD, and the Defendant BPﬁA, which is ripe for decision.

The BPDA has a clear, minisi{erial duty under Article 80E to advance Plaintiff’s
Small Project Review applicéltion through the Small Project Review process.

ISD has a clear, ministerial duty under the Boston Zoning Code to make one final

and non-retractable decision as to code violations.

The ISD and the BPDA have made decisions and issued orders that are legally |
incorrect, unreasonable, arbit:rary, and capricious, which adversely affect

Plaintiff’s legal rights to deVTzlop Plaintiff’s Property.

As a result of said decisions jand orders, the Plaintiff will incur unjustified, |
|

unnecessary expense and deljay in the permitting process and unjustified,

unnecessary delay of Plaintit;"f’ s rights to develop its Property.

In the event there is any queétion whether other substantive law applies, then the

Plaintiff has no other adequaite means of appeal or redress.

Wherefore, Plaintiff is entitllad to an order in Mandamus directing: 1.) ISD to

retract the October 11, 2022,{Refusal letter; and 2.) the BPDA to schedule

Plaintiff’s Small Project Re'\li/iew application for a hearing before the BPDA Boélrd;
i

or, alternatively, that the ISIE) Commissioner treat CAD’s Small Project Review as
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PLA

successfully completed when deciding whether to issue CAD a building permit.

'PRAYERS

WHEREFORE, the Plaintiffs request that this Honorable Court enter the following -
Orders and award the following relief:

A.

G.

That the Court award the Plaintiff judgment in Plaintiff’s favor together with
all the relief requested heyf:in;

That the Court issue such prders and declarations in favor of Plaintiff as are ‘
requested herein;

That the Court otherwise declare the rights of the parties herein, as requested
herein, in Plaintiff’s favor;

i : :
That the Court issue such pther remedial orders, judgments, and decrees as will
redress the wrongs Plaintiff has suffered;

That the Court award PlalPtlff money damages pursuant to the Massachusetts
Civil Rights Act; i

That the Court order the Defendants to pay Plaintiff’s attorney’s fees as well as
to pay Plaintiff’s costs and expenses of suit, all as permitted by law;

That the Court enter such other and different orders, injunctions, declarations,
awards, or afford such other relief as it deems equitable, just and appropriate.

INTIFF DEMANDS A TRIAL BY J URY OF ALL COUNTS, CLAIMS, AND

ISSUES SO TRIABLE

Respectfully submitted,
C.A.D. BUILDERS, LLC,
By its attorney,

]2/

JosezlzB Lichfblau (BBO # 555020)
50 |C gress Street, Suite 225
Boston, MA 02109

617-722--9955

617-722-9966 (Fax)

jbl@jbllaw.com
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